U.S. BANKRUPTCY CODE
TITLE 11

Chapter 1: General Provisions

TITLE 11
UNITED STATES CODE
BANKRUPTCY

Chapter 1: General Provisions
Sec. 101. Definitions

In this title the following definitions shall apply:

(1) The term “accountant” means accountant authorized
under applicable law to practice public accounting, and
includes professional accounting association, corporation,
or partnership, if so authorized.

(2) The term “affiliate” means—

(A) entity that directly or indirectly owns, controls,
or holds with power to vote, 20 percent or more of the
outstanding voting securities of the debtor, other than an
entity that holds such securities—

(i) in a fiduciary or agency capacity without sole
discretionary power to vote such securities; or

(ii) solely to secure a debt, if such entity has not in
fact exercised such power to vote;

(B) corporation 20 percent or more of whose
outstanding voting securities are directly or indirectly
owned, controlled, or held with power to vote, by the
debtor, or by an entity that directly or indirectly owns,
controls, or holds with power to vote, 20 percent or more
of the outstanding voting securities of the debtor, other
than an entity that holds such securities—

(i) in a fiduciary or agency capacity without sole
discretionary power to vote such securities; or

(ii) solely to secure a debt, if such entity has not in
fact exercised such power to vote;

(C) person whose business is operated under a lease
or operating agreement by a debtor, or person substantially
all of whose property is operated under an operating

agreement with the debtor; or

(D) entity that operates the business or substantially
all of the property of the debtor under a lease or operating
agreement.

(3) The term “assisted person” means any person whose
debts consist primarily of consumer debts and the value of
whose nonexempt property is less than $226,850.

(4) The term “attorney” means attorney, professional
law association, corporation, or partnership, authorized
under applicable law to practice law.

(4A) The term “bankruptcy assistance” means any
goods or services sold or otherwise provided to an assisted
person with the express or implied purpose of providing
information, advice, counsel, document preparation, or
filing, or attendance at a creditors’ meeting or appearing in
a case or proceeding on behalf of another or providing legal
representation with respect to a case or proceeding under
this title.

(5) The term “claim” means—

(A) right to payment, whether or not such right is
reduced to judgment, liquidated, unliquidated, fixed,
contingent, matured, unmatured, disputed, undisputed,
legal, equitable, secured, or unsecured; or

(B) right to an equitable remedy for breach of
performance if such breach gives rise to a right to payment,
whether or not such right to an equitable remedy is reduced
to judgment, fixed, contingent, matured, unmatured,
disputed, undisputed, secured, or unsecured.

(6) The term “commodity broker” means futures
commission merchant, foreign futures commission
merchant, clearing organization, leverage transaction
merchant, or commodity options dealer, as defined in
section 761 of this title, with respect to which there is a
customer, as defined in section 761 of this title.

(7) The term “community claim” means claim that
arose before the commencement of the case concerning
the debtor for which property of the kind specified in
section 541(a)(2) of this title is liable, whether or not there
is any such property at the time of the commencement of

the case.
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(7A) The term “commercial fishing operation” means—

(A) the catching or harvesting of fish, shrimp,
lobsters, urchins, seaweed, shellfish, or other aquatic species
or products of such species; or

(B) for purposes of section 109 and chapter 12,
aquaculture activities consisting of raising for market any
species or product described in subparagraph (A).

(7B) The term “commercial fishing vessel” means a
vessel used by a family fisherman to carry out a commercial
fishing operation.

(8) The term “consumer debt” means debt incurred by
an individual primarily for a personal, family, or household
purpose.

(9) The term “corporation”—

(A) includes—

(i) association having a power or privilege that a
private corporation, but not an individual or a partnership,
possesses;

(ii) partnership association organized under a law
that makes only the capital subscribed responsible for the
debts of such association;

(iii) joint-stock company;

(iv) unincorporated company or association; or

(v) business trust; but

(B) does not include limited partnership.

(10) The term “creditor” means—

(A) entity that has a claim against the debtor that
arose at the time of or before the order for relief concerning
the debtor;

(B) entity that has a claim against the estate of a
kind specified in section 348(d), 502(f), 502(g), 502(h) or
502(i) of this title; or

(C) entity that has a community claim.

(10A) The term “current monthly income”™—

(A) means the average monthly income from all
sources that the debtor receives (or in a joint case the
debtor and the debtor’s spouse receive) without regard to
whether such income is taxable income, derived during the

6-month period ending on—

(i) the last day of the calendar month immediately
preceding the date of the commencement of the case if the
debtor files the schedule of current income required by
section 521(a)(1)(B)(ii); or

(ii) the date on which current income is determined
by the court for purposes of this title if the debtor does
not file the schedule of current income required by section
521(a)(1)(B)(ii); and

(B)

(i) includes any amount paid by any entity other
than the debtor (or in a joint case the debtor and the debtor’s
spouse), on a regular basis for the household expenses of
the debtor or the debtor’s dependents (and, in a joint case,
the debtor’s spouse if not otherwise a dependent); and

(ii) excludes—

(I) benefits received under the Social Security
Act;

(IT) payments to victims of war crimes or crimes
against humanity on account of their status as victims of
such crimes;

(ITT) payments to victims of international
terrorism or domestic terrorism, as those terms are defined
in section 2331 of title 18, on account of their status as
victims of such terrorism; and

(IV) any monthly compensation, pension,
pay, annuity, or allowance paid under title 10, 37, or 38
in connection with a disability, combat-related injury or
disability, or death of a member of the uniformed services,
except that any retired pay excluded under this subclause
shall include retired pay paid under chapter 61 of title 10
only to the extent that such retired pay exceeds the amount
of retired pay to which the debtor would otherwise be
entitled if retired under any provision of title 10 other than
chapter 61 of that title.

(V) [Deleted]

(11) The term “custodian” means—
(A) receiver or trustee of any of the property of the
debrtor, appointed in a case or proceeding not under this

title;
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(B) assignee under a general assignment for the
benefit of the debtor’s creditors; or

(C) trustee, receiver, or agent under applicable law,
or under a contract, that is appointed or authorized to
take charge of property of the debtor for the purpose of
enforcing a lien against such property, or for the purpose of
general administration of such property for the benefit of
the debtor’s creditors.

(12) The term “debt” means liability on a claim.

(12A) The term “debt relief agency” means any person
who provides any bankruptcy assistance to an assisted
person in return for the payment of money or other
valuable consideration, or who is a bankruptcy petition
preparer under section 110, but does not include—

(A) any person who is an officer, director, employee,
or agent of a person who provides such assistance or of the
bankruptcy petition preparer;

(B) a nonprofit organization that is exempt from
taxation under section 501(c)(3) of the Internal Revenue
Code of 1986;

(C) acreditor of such assisted person, to the extent that
the creditor is assisting such assisted person to restructure
any debt owed by such assisted person to the creditor;

(D) a depository institution (as defined in section 3
of the Federal Deposit Insurance Act) or any Federal credit
union or State credit union (as those terms are defined
in section 101 of the Federal Credit Union Act), or any
affiliate or subsidiary of such depository institution or
credit union; or

(E) an author, publisher, distributor, or seller of
works subject to copyright protection under title 17, when
acting in such capacity.

(13) The term “debtor” means person or municipality
concerning which a case under this tide has been
commenced.

(13A) The term “debtor’s principal residence”—

(A) means a residential structure if used as the
principal residence by the debtor, including incidental
property, without regard to whether that structure is

attached to real property; and

(B) includes an individual condominium or
cooperative unit, a mobile or manufactured home, or
trailer if used as the principal residence by the debtor.

(14) The term “disinterested person” means a person
that—

(A) is not a creditor, an equity security holder, or an
insider;

(B) is not and was not, within 2 years before the date
of the filing of the petition, a director, officer, or employee
of the debtor; and

(C) does not have an interest materially adverse
to the interest of the estate or of any class of creditors or
equity security holders, by reason of any direct or indirect
relationship to, connection with, or interest in, the debtor,
or for any other reason.

(14A) The term “domestic support obligation” means
a debt that accrues before, on, or after the date of the
order for relief in a case under this title, including interest
that accrues on that debt as provided under applicable
nonbankruptcy law notwithstanding any other provision
of this title, that is—

(A) owed to or recoverable by—

(i) a spouse, former spouse, or child of the debtor
or such child’s parent, legal guardian, or responsible relative;
or

(ii) a governmental unit;

(B) in the nature of alimony, maintenance, or
support (including assistance provided by a governmental
unit) of such spouse, former spouse, or child of the debtor
or such child’s parent, without regard to whether such debt
is expressly so designated;

(C) established or subject to establishment before,
on, or after the date of the order for relief in a case under
this title, by reason of applicable provisions of—

(i) a separation agreement, divorce decree, or
property settlement agreement;

(ii) an order of a court of record; or

(iii) a determination made in accordance with

applicable nonbankruptcy law by a governmental unit; and
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(D) not assigned to a nongovernmental entity,
unless that obligation is assigned voluntarily by the spouse,
former spouse, child of the debtor, or such child’s parent,
legal guardian, or responsible relative for the purpose of
collecting the debt.

(15) The term “entity” includes person, estate, trust,
governmental unit, and United States trustee.
(16) The term “equity security” means—

(A) share in a corporation, whether or not transferable
or denominated “stock”, or similar security;

(B) interest of a limited partner in a limited
partnership; or

(C) warrant or right, other than a right to convert, to
purchase, sell, or subscribe to a share, security, or interest
of a kind specified in subparagraph (A) or (B) of this
paragraph.

(17) The term “equity security holder” means holder of
an equity security of the debtor.
(18) The term “family farmer” means—

(A) individual or individual and spouse engaged in
a farming operation whose aggregate debts do not exceed
$11,097,350 and not less than 50 percent of whose
aggregate noncontingent, liquidated debts (excluding a
debt for the principal residence of such individual or such
individual and spouse unless such debt arises out of a
farming operation), on the date the case is filed, arise out of
a farming operation owned or operated by such individual
or such individual and spouse, and such individual or such
individual and spouse receive from such farming operation
more than 50 percent of such individual’s or such individual
and spouse’s gross income for—

(i) the taxable year preceding; or

(ii) each of the 2d and 3d taxable years preceding;
the taxable year in which the case concerning such
individual or such individual and spouse was filed; or

(B) corporation or partnership in which more than
50 percent of the outstanding stock or equity is held by one
family, or by one family and the relatives of the members of
such family, and such family or such relatives conduct the

farming operation, and

(i) more than 80 percent of the value of its assets
consists of assets related to the farming operation;

(ii) its aggregate debts do not exceed $11,097,350
and not less than 50 percent of its aggregate noncontingent,
liquidated debts (excluding a debt for one dwelling which
is owned by such corporation or partnership and which a
shareholder or partner maintains as a principal residence,
unless such debt arises out of a farming operation),
on the date the case is filed, arise out of the farming
operation owned or operated by such corporation or such
partnership; and

(iii) if such corporation issues stock, such stock
is not publicly traded.

(19) The term “family farmer with regular annual
income” means family farmer whose annual income is
sufficiently stable and regular to enable such family farmer
to make payments under a plan under chapter 12 of this
title.

(19A) The term “family fisherman” means—

(A) an individual or individual and spouse engaged
in a commercial fishing operation—

(i) whose aggregate debts do not exceed
$2,268,550 and not less than 80 percent of whose aggregate
noncontingent, liquidated debts (excluding a debt for the
principal residence of such individual or such individual
and spouse, unless such debt arises out of a commercial
fishing operation), on the date the case is filed, arise out of
a commercial fishing operation owned or operated by such
individual or such individual and spouse; and

(ii) who receive from such commercial fishing
operation more than 50 percent of such individual’s or such
individual’s and spouse’s gross income for the taxable year
preceding the taxable year in which the case concerning
such individual or such individual and spouse was filed; or

(B) a corporation or partnership—

(i) in which more than 50 percent of the
outstanding stock or equity is held by—

(I) 1 family that conducts the commercial

fishing operation; or
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(I1) 1 family and the relatives of the members of
such family, and such family or such relatives conduct the
commercial fishing operation; and

(ii)

(I) more than 80 percent of the value of its
assets consists of assets related to the commercial fishing
operation;

(I) its aggregate debts do not exceed
$2,268,550 and not less than 80 percent of its aggregate
noncontingent, liquidated debts (excluding a debt for 1
dwelling which is owned by such corporation or partnership
and which a shareholder or partner maintains as a principal
residence, unless such debt arises out of a commercial
fishing operation), on the date the case is filed, arise out of
a commercial fishing operation owned or operated by such
corporation or such partnership; and

(I1I) if such corporation issues stock, such stock
is not publicly traded.

(19B) The term “family fisherman with regular annual
income” means a family fisherman whose annual income
is sufficiently stable and regular to enable such family
fisherman to make payments under a plan under chapter 12
of this title.

(20) The term “farmer” means (except when such term
appears in the term “family farmer”) person that received
more than 80 percent of such person’s gross income during
the taxable year of such person immediately preceding the
taxable year of such person during which the case under
this title concerning such person was commenced from a
farming operation owned or operated by such person.

(21) The term “farming operation” includes farming,
tillage of the soil, dairy farming, ranching, production or
raising of crops, poultry, or livestock, and production of
poultry or livestock products in an unmanufactured state.

(21A) The term “farmout agreement” means a written
agreement in which—

(A) the owner of a right to drill, produce, or operate
liquid or gaseous hydrocarbons on property agrees or has
agreed to transfer or assign all or a part of such right to

another entity; and

(B) such other entity (either directly or through its
agents or its assigns), as consideration, agrees to perform
drilling, reworking, recompleting, testing, or similar or
related operations, to develop or produce liquid or gaseous
hydrocarbons on the property.

(21B) The term “Federal depository institutions
regulatory agency” means—

(A) with respect to an insured depository institution
(as defined in section 3(c)(2) of the Federal Deposit
Insurance Act) for which no conservator or receiver has
been appointed, the appropriate Federal banking agency
(as defined in section 3(q) of such Act);

(B) with respect to an insured credit union
(including an insured credit union for which the National
Credit Union Administration has been appointed
conservator or liquidating agent), the National Credit
Union Administration;

(C) with respect to any insured depository institution
for which the Resolution Trust Corporation has been
appointed conservator or receiver, the Resolution Trust
Corporation; and

(D) with respect to any insured depository institution
for which the Federal Deposit Insurance Corporation has
been appointed conservator or receiver, the Federal Deposit
Insurance Corporation.

(22) The term “financial institution” means—

(A) a Federal reserve bank, or an entity that is a
commercial or savings bank, industrial savings bank,
savings and loan association, trust company, federally-
insured credit union, or receiver, liquidating agent, or
conservator for such entity and, when any such Federal
reserve bank, receiver, liquidating agent, conservator
or entity is acting as agent or custodian for a customer
(whether or not a “customer”, as defined in section 741) in
connection with a securities contract (as defined in section
741) such customer; or

(B) in connection with a securities contract (as
defined in section 741) an investment company registered

under the Investment Company Act of 1940.
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(22A) The term “financial participant” means—

(A) an entity that, at the time it enters into a securities
contract, commodity contract, swap agreement, repurchase
agreement, or forward contract, or at the time of the date
of the filing of the petition, has one or more agreements or
transactions described in paragraph (1), (2), (3), (4), (5),
or (6) of section 561 (a) with the debtor or any other entity
(other than an affiliate) of a total gross dollar value of not
less than $1,000,000,000 in notional or actual principal
amount outstanding (aggregated across counterparties)
at such time or on any day during the 15-month period
preceding the date of the filing of the petition, or has gross
mark-to-market positions of not less than $100,000,000
(aggregated across counterparties) in one or more such
agreements or transactions with the debtor or any other
entity (other than an affiliate) at such time or on any day
during the 15-month period preceding the date of the
filing of the petition; or

(B) a clearing organization (as defined in section
402 of the Federal Deposit Insurance Corporation
Improvement Act of 1991).

(23) The term “foreign proceeding” means a collective
judicial or administrative proceeding in a foreign country,
including an interim proceeding, under a law relating to
insolvency or adjustment of debt in which proceeding
the assets and affairs of the debtor are subject to control
or supervision by a foreign court, for the purpose of
reorganization or liquidation.

(24) The term “foreign representative” means a
person or body, including a person or body appointed
on an interim basis, authorized in a foreign proceeding
to administer the reorganization or the liquidation of the
debtor’s assets or affairs or to act as a representative of such
foreign proceeding.

(25) The term “forward contract” means—

(A) a contract (other than a commodity contract, as
defined in section 761) for the purchase, sale, or transfer of
a commodity, as defined in section 761(8) of this title, or
any similar good, article, service, right, or interest which is

presently or in the future becomes the subject of dealing

in the forward contract trade, or product or byproduct
thereof, with a maturity date more than two days after the
date the contract is entered into, including, but not limited
to, a repurchase or reverse repurchase transaction (whether
or not such repurchase or reverse repurchase transaction
is a “repurchase agreement”, as defined in this section)[,]
consignment, lease, swap, hedge transaction, deposit, loan,
option, allocated transaction, unallocated transaction, or
any other similar agreement;

(B) any combination of agreements or transactions
referred to in subparagraphs (A) and (C);

(C) any option to enter into an agreement or
transaction referred to in subparagraph (A) or (B);

(D) a master agreement that provides for an
agreement or transaction referred to in subparagraph
(A), (B), or (C), together with all supplements to any
such master agreement, without regard to whether
such master agreement provides for an agreement or
transaction that is not a forward contract under this
paragraph, except that such master agreement shall be
considered to be a forward contract under this paragraph
only with respect to each agreement or transaction under
such master agreement that is referred to in subparagraph
(A), (B), or (C); or

(E) any security agreement or arrangement, or other
credit enhancement related to any agreement or transaction
referred to in subparagraph (A), (B), (C), or (D), including
any guarantee or reimbursement obligation by or to a
forward contract merchant or financial participant in
connection with any agreement or transaction referred to
in any such subparagraph, but not to exceed the damages
in connection with any such agreement or transaction,
measured in accordance with section 562.

(26) The term “forward contract merchant” means a
Federal reserve bank, or an entity the business of which
consists in whole or in part of entering into forward
contracts as or with merchants in a commodity (as defined
in section 761) or any similar good, article, service, right,
or interest which is presently or in the future becomes the

subject of dealing in the forward contract trade.
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(27) The term “governmental unit” means United States;
State; Commonwealth; District; Territory; municipality;
foreign state; department, agency, or instrumentality of
the United States (but not a United States trustee while
serving as a trustee in a case under this title), a State, a
Commonwealth, a District, a Territory, a municipality, or a
foreign state; or other foreign or domestic government.

(27A) The term “health care business”—

(A) means any public or private entity (without
regard to whether that entity is organized for profit or
not for profit) that is primarily engaged in offering to the
general public facilities and services for—

(i) the diagnosis or treatment of injury, deformity,
or disease; and

(i) surgical, drug treatment, psychiatric, or
obstetric care; and

(B) includes—

(i) any—

(I) general or specialized hospital;

(II) ancillary ambulatory, emergency, or surgical
treatment facility;

(I1I) hospice;

(IV) home health agency; and

(V) other health care institution that is similar
to an entity referred to in subclause (I), (II), (I1I), or (IV);
and

(ii) any long-term care facility, including any—

(I) skilled nursing facility;

(II) intermediate care facility;

(ITI) assisted living facility;

(IV) home for the aged;

(V) domiciliary care facility; and

(VI) health care institution that is related to a
facility referred to in subclause (1), (II), (III), (IV), or (V),
if that institution is primarily engaged in offering room,
board, laundry, or personal assistance with activities of
daily living and incidentals to activities of daily living.

(27B) The term “incidental property” means, with

respect to a debtor’s principal residence—

(A) property commonly conveyed with a principal
residence in the area where the real property is located;

(B) all easements, rights, appurtenances, fixtures,
rents, royalties, mineral rights, oil or gas rights or profits,
water rights, escrow funds, or insurance proceeds; and

(C) all replacements or additions.

(28) The term “indenture” means mortgage, deed of
trust, or indenture, under which there is outstanding a
security, other than a voting-trust certificate, constituting
a claim against the debtor, a claim secured by a lien on any
of the debtor’s property, or an equity security of the debtor.

(29) The term “indenture trustee” means trustee under
an indenture.

(30) The term “individual with regular income” means
individual whose income is sufficiently stable and regular
to enable such individual to make payments under a plan
under chapter 13 of this title, other than a stockbroker or a
commodity broker.

(31) The term “insider” includes—

(A) if the debtor is an individual—

(i) relative of the debtor or of a general partner of
the debtor;

(i) partnership in which the debtor is a general
partner;

(iii) general partner of the debtor; or

(iv) corporation of which the debtor is a director,
officer, or person in control;

(B) if the debtor is a corporation—

(i) director of the debtor;

(ii) officer of the debtor;

(iii) person in control of the debtor;

(iv) partnership in which the debtor is a general
partner;

(v) general partner of the debtor; or

(vi) relative of a general partner, director, officer, or
person in control of the debtor;

(C) if the debtor is a partnership—

(i) general partner in the debtor;
(ii) relative of a general partner in, general partner

of, or person in control of the debtor;
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(iii) partnership in which the debtor is a general
partner;

(iv) general partner of the debtor; or

(v) person in control of the debtor;

(D) if the debtor is a municipality, elected official of
the debtor or relative of an elected official of the debtor;

(E) affiliate, or insider of an affiliate as if such affiliate
were the debtor; and

(F) managing agent of the debtor.

(32) The term “insolvent” means—

(A) with reference to an entity other than a
partnership and a municipality, financial condition such
that the sum of such entity’s debts is greater than all of such
entity’s property, at a fair valuation, exclusive of—

(i) property transferred, concealed, or removed
with intent to hinder, delay, or defraud such entitys
creditors; and

(ii) property that may be exempted from property
of the estate under section 522 of this title;

(B) with reference to a partnership, financial
condition such that the sum of such partnership’s debts is
greater than the aggregate of, at a fair valuation—

(i) all of such partnership’s property, exclusive of
property of the kind specified in subparagraph (A)(i) of this
paragraph; and

(ii) the sum of the excess of the value of each general
partner’s nonpartnership property, exclusive of property of
the kind specified in subparagraph (A) of this paragraph,
over such partner’s nonpartnership debts; and

(C) with reference to a municipality, financial
condition such that the municipality is—

(i) generally not paying its debts as they become
due unless such debts are the subject of a bona fide dispute;
or

(ii) unable to pay its debts as they become due.

(33) The term “institution-affiliated party”—

(A) with respect to an insured depository institution
(as defined in section 3(c)(2) of the Federal Deposit
Insurance Act), has the meaning given it in section 3(u) of

the Federal Deposit Insurance Act; and

(B) with respect to an insured credit union, has the
meaning given it in section 206(r) of the Federal Credit
Union Act.

(34) The term “insured credit union” has the meaning
given it in section 101(7) of the Federal Credit Union Act.

(35) The term “insured depository institution”—

(A) has the meaning given it in section 3(c)(2) of the
Federal Deposit Insurance Act; and

(B) includes an insured credit union (except in the
case of paragraphs (21B) and (33)(A) of this subsection).

(35A) The term “intellectual property” means—

(A) trade secret;

(B) invention, process, design, or plant protected
under title 35;

(C) patent application;

(D) plant variety;

(E) work of authorship protected under title 17; or

(F) mask work protected under chapter 9 of title 17; to
the extent protected by applicable nonbankruptcy law.

(36) The term “judicial lien” means lien obtained by
judgment, levy, sequestration, or other legal or equitable
process or proceeding.

(37) The term “lien” means charge against or interest in
property to secure payment of a debt or performance of an
obligation.

(38) The term “margin payment” means, for purposes
of the forward contract provisions of this title, payment
or deposit of cash, a security or other property, that is
commonly known in the forward contract trade as original
margin, initial margin, maintenance margin, or variation
margin, including mark-to-market payments, or variation
payments.

(38A) “master netting agreement’—

(A) means an agreement providing for the exercise
of rights, including rights of netting, setoff, liquidation,
termination, acceleration, or close out, under or in
connection with one or more contracts that are described
in any one or more of paragraphs (1) through (5) of section
561(a), or any security agreement or arrangement or other

credit enhancement related to one or more of the foregoing,
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including any guarantee or reimbursement obligation
related to 1 or more of the foregoing; and

(B) if the agreement contains provisions relating to
agreements or transactions that are not contracts described
in paragraphs (1) through (5) of section 561(a), shall be
deemed to be a master netting agreement only with respect
to those agreements or transactions that are described in
any one or more of paragraphs (1) through (5) of section
561(a).

(38B) The term “master netting agreement participant”
means an entity that, at any time before the date of the
filing of the petition, is a party to an outstanding master
netting agreement with the debtor.

(39) The term “mask work” has the meaning given it in
section 901(a)(2) of title 17.

(39A) The term “median family income” means for any
year—

(A) the median family income both calculated and
reported by the Bureau of the Census in the then most
recent year; and

(B) if not so calculated and reported in the then
current year, adjusted annually after such most recent
year until the next year in which median family income is
both calculated and reported by the Bureau of the Census,
to reflect the percentage change in the Consumer Price
Index for All Urban Consumers during the period of years
occurring after such most recent year and before such
current year.

(40) The term “municipality” means political
subdivision or public agency or instrumentality of a State.

(40A) The term “patient” means any individual who
obtains or receives services from a health care business.

(40B) The term “patient records” means any record
relating to a patient, including a written document or a
record recorded in a magnetic, optical, or other form of
electronic medium.

(41) The term “person” includes individual, partnership,
and corporation, but does not include governmental unit,
except that a governmental unit that—

(A) acquires an asset from a person—

(i) as a result of the operation of a loan guarantee
agreement; or

(ii) as receiver or liquidating agent of a person;

(B) is a guarantor of a pension benefit payable by or
on behalf of the debtor or an affiliate of the debtor; or

(C) is the legal or beneficial owner of an asset of—

(i) an employee pension benefit plan that is a
governmental plan, as defined in section 414(d) of the
Internal Revenue Code of 1986; or

(ii) an eligible deferred compensation plan, as
defined in section 457(b) of the Internal Revenue Code of
1986; shall be considered, for purposes of section 1102 of
this title, to be a person with respect to such asset or such
benefit.

(41A) The term “personally identifiable information”
means—

(A) if provided by an individual to the debtor in
connection with obtaining a product or a service from
the debtor primarily for personal, family, or household
purposes—

(i) the first name (or initial) and last name of such
individual, whether given at birth or time of adoption, or
resulting from a lawful change of name;

(ii) the geographical address of a physical place of
residence of such individual;

(iii) an electronic address (including an e-mail
address) of such individual;

(iv) a telephone number dedicated to contacting
such individual at such physical place of residence;

(v) a social security account number issued to such
individual; or

(vi) the account number of a credit card issued to
such individual; or

(B) if identified in connection with 1 or more of the
items of information specified in subparagraph (A)—

(i) a birth date, the number of a certificate of birth
or adoption, or a place of birth; or

(ii) any other information concerning an identified
individual that, if disclosed, will result in contacting or

identifying such individual physically or electronically.
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(42) The term “petition” means petition filed under
section 301, 302, 303, or 1504 of this title, as the case may
be, commencing a case under this title.

(42A) The term “production payment” means a term
overriding royalty satisfiable in cash or in kind—

(A) contingent on the production of a liquid or
gaseous hydrocarbon from particular real property; and

(B) from a specified volume, or a specified value, from
the liquid or gaseous hydrocarbon produced from such
property, and determined without regard to production costs.

(43) The term “purchaser” means transferee of a
voluntary transfer, and includes immediate or immediate
transferee of such a transferee.

(44) The term “railroad” means common carrier by
railroad engaged in the transportation of individuals or
property or owner of trackage facilities leased by such a
common carrier.

(45) The term “relative” means individual related
by affinity or consanguinity within the third degree as
determined by the common law, or individual in a step or
adoptive relationship within such third degree.

(46) The term “repo participant” means an entity
that, at any time before the filing of the petition, has an
outstanding repurchase agreement with the debtor.

(47) The term ‘“repurchase agreement” (which
definition also applies to a reverse repurchase agreement)—

(A) means—

(i) an agreement, including related terms, which
provides for the transfer of one or more certificates of
deposit, mortgage related securities (as defined in section
3 of the Securities Exchange Act of 1934), mortgage loans,
interests in mortgage related securities or mortgage loans,
eligible bankers’” acceptances, qualified foreign government
securities (defined as a security that is a direct obligation of,
or that is fully guaranteed by, the central government of a
member of the Organization for Economic Cooperation
and Development), or securities that are direct obligations
of; or that are fully guaranteed by, the United States or any
agency of the United States against the transfer of funds by

the transferee of such certificates of deposit, eligible bankers’

acceptances, securities, mortgage loans, or interests, with
a simultaneous agreement by such transferee to transfer
to the transferor thereof certificates of deposit, eligible
bankers’ acceptance, securities, mortgage loans, or interests
of the kind described in this clause, at a date certain not
later than 1 year after such transfer or on demand, against
the transfer of funds;

(ii) any combination of agreements or transactions
referred to in clauses (i) and (iii);

(iii) an option to enter into an agreement or
transaction referred to in clause (i) or (ii);

(iv) a master agreement that provides for an
agreement or transaction referred to in clause (i), (ii), or
(iii), together with all supplements to any such master
agreement, without regard to whether such master
agreement provides for an agreement or transaction that
is not a repurchase agreement under this paragraph, except
that such master agreement shall be considered to be a
repurchase agreement under this paragraph only with
respect to each agreement or transaction under the master
agreement that is referred to in clause (i), (ii), or (iii); or

(v) any security agreement or arrangement or other
credit enhancement related to any agreement or transaction
referred to in clause (i), (i), (iii), or (iv), including any
guarantee or reimbursement obligation by or to a repo
participant or financial participant in connection with any
agreement or transaction referred to in any such clause, but
not to exceed the damages in connection with any such
agreement or transaction, measured in accordance with
section 562 of this title; and

(B) does not include a repurchase obligation under a
participation in a commercial mortgage loan.

(48) The term “securities clearing agency” means
person that is registered as a clearing agency under section
17A of the Securities Exchange Act of 1934, or exempt
from such registration under such section pursuant to
an order of the Securities and Exchange Commission, or
whose business is confined to the performance of functions

of a clearing agency with respect to exempted securities, as
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defined in section 3(a)(12) of such Act for the purposes of
such section 17A.

(48A) The term “securities self regulatory organization”
means either a securities association registered with the
Securities and Exchange Commission under section 15A of
the Securities Exchange Act of 1934 or a national securities
exchange registered with the Securities and Exchange
Commission under section 6 of the Securities Exchange
Act of 1934.

(49) The term “security’—

(A) includes—

(i) note;

(ii) stock;

(iii) treasury stock;

(iv) bond;

(v) debenture;

(vi) collateral trust certificate;

(vii) pre-organization certificate or subscription;

(viii) transferable share;

(ix) voting-trust certificate;

(x) certificate of deposit;

(xi) certificate of deposit for security;

(xii) investment contract or certificate of interest
or participation in a profit-sharing agreement or in an oil,
gas, or mineral royalty or lease, if such contract or interest
is required to be the subject of a registration statement filed
with the Securities and Exchange Commission under the
provisions of the Securities Act of 1933, or is exempt under
section 3(b) of such Act [15 USCS § 77c(b)] from the
requirement to file such a statement;

(xiii) interest of a limited partner in a limited
partnership;

(xiv) other claim or interest commonly known as
“security”; and

(xv) certificate of interest or participation in,
temporary or interim certificate for, receipt for, or warrant
or right to subscribe to or purchase or sell, a security; but

(B) does not include—
(i) currency, check, draft, bill of exchange, or bank

letter of credit;

(ii) leverage transaction, as defined in section 761
of this title;

(ili) commodity futures contract or forward
contract;

(iv) option, warrant, or right to subscribe to or
purchase or sell a commodity futures contract;

(v) option to purchase or sell a commodity;

(vi) contract or certificate of a kind specified
in subparagraph (A)(xii) of this paragraph that is not
required to be the subject of a registration statement
filed with the Securities and Exchange Commission
and is not exempt under section 3(b) of the Securities
Act of 1933 from the requirement to file such a
statement; or

(vii) debt or evidence of indebtedness for goods
sold and delivered or services rendered.

(50) The term “security agreement” means agreement
that creates or provides for a security interest.

(51) The term “security interest” means lien created by
an agreement.

(51A) The term “settlement payment” means, for
purposes of the forward contract provisions of this title,
a preliminary settlement payment, a partial settlement
payment, an interim settlement payment, a settlement
payment on account, a final settlement payment, a
net settlement payment, or any other similar payment
commonly used in the forward contract trade.

(51B) The term “single asset real estate” means real
property constituting a single property or project, other
than residential real property with fewer than 4 residential
units, which generates substantially all of the gross income
of a debtor who is not a family farmer and on which no
substantial business is being conducted by a debtor other
than the business of operating the real property and
activities incidental thereto.

(51C) The term “small business case” means a case
filed under chapter 11 of this title in which the debtor is a
small business debtor and has not elected that subchapter

V of chapter 11 of this title shall apply.
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(51D) The term “small business debtor”—

(A) subject to subparagraph (B), means a person
engaged in commercial or business activities (including
any affiliate of such person that is also a debtor under
this title and excluding a person whose primary activity
is the business of owning single asset real estate) that has
aggregate noncontingent liquidated secured and unsecured
debts as of the date of the filing of the petition or the
date of the order for relief in an amount not more than
$3,024,725 (excluding debts owed to 1 or more affiliates or
insiders) not less than 50 percent of which arose from the
commercial or business activities of the debtor; and

(B) does not include—

(i) any member of a group of affiliated debtors
under this tde that has aggregate noncontingent
liquidated secured and unsecured debts in an amount
greater than $3,024,725 (excluding debt owed to 1 or
more affiliates or insiders);

(ii) any debtor that is a corporation subject to the
reporting requirements under section 13 or 15(d) of the
Securities Exchange Act of 1934 (15 U.S.C. 78m, 780(d)); or

(iii) any debtor that is an affiliate of a corporation
described in clause (ii).!

(52) The term “State” includes the District of Columbia
and Puerto Rico, except for the purpose of defining who
may be a debtor under chapter 9 of this title.

(53) The term “statutory lien” means lien arising
solely by force of a statute on specified circumstances or
conditions, or lien of distress for rent, whether or not

statutory, but does not include security interest or judicial

!'The Bankruptcy Threshold Adjustment and Technical Corrections Act
(“BTATC Acr”), signed into law on June 21, 2022, Pub. L. No. 117-151,
has made some small but important changes to the Bankruptcy Code.
The BTATC Act makes a few technical corrections to the Bankruptcy
Code. For instance, the Act clarifies that certain debtors who seemed
to be prohibited from filing under the Small Business Reorganization
Act (“SBRA”) (because they have affiliates that may qualify as “issuers”
under the Securities Exchange Act of 1934) may indeed qualify as SBRA
debtors. Certain bankruptcy-related provisions of the Coronavirus Aid,
Relief and Economic Security Act (“CARES Act”) and COVID-19
Bankruptcy Relief Extension Act of 2021 (“2021 Extension Act”) have
been extended by and through June 21, 2024. The BTATC Act sunsets
in two years on June 21, 2024.

lien, whether or not such interest or lien is provided by or
is dependent on a statute and whether or not such interest
or lien is made fully effective by statute.
(53A) The term “stockbroker” means person—

(A) with respect to which there is a customer, as
defined in section 741 of this title; and

(B) that is engaged in the business of effecting
transactions in securities—

(i) for the account of others; or

(i) with members of the general public, from or
for such person’s own account.

(53B) The term “swap agreement’—
(A) means—

(i) any agreement, including the terms and
conditions incorporated by reference in such agreement,
which is—

(I) an interest rate swap, option, future, or
forward agreement, including a rate floor, rate cap, rate
collar, cross-currency rate swap, and basis swap;

(I) a spot, same day-tomorrow, tomorrow-
next, forward, or other foreign exchange, precious metals,
or other commodity agreement;

(I1I) a currency swap, option, future, or forward
agreement;

(IV) an equity index or equity swap, option,
future, or forward agreement;

(V) a debt index or debt swap, option, future,
or forward agreement;

(V1) a total return, credit spread or credit swap,
option, future, or forward agreement;

(VII) a commodity index or a commodity
swap, option, future, or forward agreement;

(VIII) a weather swap, option, future, or
forward agreement;

(IX) an emissions swap, option, future, or
forward agreement; or

(X) an inflation swap, option, future, or forward

agreement;
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(ii) any agreement or transaction that is similar
to any other agreement or transaction referred to in this
paragraph and that—

(I) is of a type that has been, is presently, or
in the future becomes, the subject of recurrent dealings in
the swap or other derivatives markets (including terms and
conditions incorporated by reference therein); and

(I) is a forward, swap, future, option, or spot
transaction on one or more rates, currencies, commodities,
equity securities, or other equity instruments, debt securities
or other debt instruments, quantitative measures associated
with an occurrence, extent of an occurrence, or contingency
associated with a financial, commercial, or economic
consequence, or economic or financial indices or measures
of economic or financial risk or value;

(iif) any combination of agreements or transactions
referred to in this subparagraph;

(iv) any option to enter into an agreement or
transaction referred to in this subparagraph;

(v) a master agreement that provides for an
agreement or transaction referred to in clause (i), (i), (iii),
or (iv), together with all supplements to any such master
agreement, and without regard to whether the master
agreement contains an agreement or transaction that is
not a swap agreement under this paragraph, except that
the master agreement shall be considered to be a swap
agreement under this paragraph only with respect to each
agreement or transaction under the master agreement that
is referred to in clause (i), (ii), (iii), or (iv); or

(vi) any security agreement or arrangement or
other credit enhancement related to any agreements or
transactions referred to in clause (i) through (v), including
any guarantee or reimbursement obligation by or to a
swap participant or financial participant in connection
with any agreement or transaction referred to in any
such clause, but not to exceed the damages in connection
with any such agreement or transaction, measured in
accordance with section 562; and

(B) is applicable for purposes of this title only,
and shall not be construed or applied so as to challenge

or affect the characterization, definition, or treatment of
any swap agreement under any other statute, regulation,
or rule, including the Gramm-Leach-Bliley Act, the Legal
Certainty for Bank Products Act of 2000, the securities laws
(as such term is defined in section 3(a)(47) of the Securities
Exchange Act of 1934) and the Commodity Exchange Act.

(53C) The term “swap participant” means an entity
that, at any time before the filing of the petition, has an
outstanding swap agreement with the debtor.

[(53C.1)] (56A) The term “term overriding royalty”
means an interest in liquid or gaseous hydrocarbons in place
or to be produced from particular real property that entitles
the owner thereof to a share of production, or the value
thereof, for a term limited by time, quantity, or value realized.

(53D) The term “timeshare plan” means and shall
include that interest purchased in any arrangement, plan,
scheme, or similar device, but not including exchange
programs, whether by membership, agreement, tenancy
in common, sale, lease, deed, rental agreement, license,
right to use agreement, or by any other means, whereby
a purchaser, in exchange for consideration, receives a right
to use accommodations, facilities, or recreational sites,
whether improved or unimproved, for a specific period of
time less than a full year during any given year, but not
necessarily for consecutive years, and which extends for a
period of more than three years. A “timeshare interest” is
that interest purchased in a timeshare plan which grants the
purchaser the right to use and occupy accommodations,
facilities, or recreational sites, whether improved or
unimproved, pursuant to a timeshare plan.

(54) The term “transfer” means—

(A) the creation of a lien;

(B) the retention of title as a security interest;

(C) the foreclosure of a debtor’s equity of
redemption; or

(D) each mode, direct or indirect, absolute or
conditional, voluntary or involuntary, of disposing of or
parting with—

(i) property; or

(ii) an interest in property.
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(54A) The term “uninsured State member bank”
means a State member bank (as defined in section 3 of the
Federal Deposit Insurance Act) the deposits of which are
not insured by the Federal Deposit Insurance Corporation.

(55) “United States”, when used in a geographical
sense, includes all locations where the judicial jurisdiction
of the United States extends, including territories and

possessions of the United States.

In re Clark, 921 F.3d 566 (5th Cir., Apr. 3,2019,
Judge Carolyn Dineen King) (lllinois Department
of Healthcare and Family Services, not child support
claimants, was the “creditor” of debtor).

Section 101(5)

Midland Funding, LLG v. Johnson, 137 S. Ct.
1407 (May 15, 2017, Justice Stephen G. Breyer)
(the filing of a time-barred proof of claim is not
“false, deceptive, or misleading” or “unfair” or
“unconscionable” under the Fair Debt Collection
Practice Act).

Section 101(10)

Matter of Technicool Sys., Inc., 896 F.3d 382
(5th Cir. 2018, Judge Don. R. Willett) (The owner of
a debtor in Chapter 7 bankruptcy proceeding held
to lack standing to object to the appointment of a
special counsel as a creditor, where the owner did not
purchase a proof of claim until after trustee had sought
to employ the special counsel and the bankruptcy
court had held a hearing on the owner’s objection,
while his appeal was pending before district court.).

Section 101(12A)

Milavetz v. U.S., 130 S. Ct. 1324 (Mar. 8, 2010,
Justice Sonia Sotomayor) (attorneys are “debt relief
agencies” within the meaning of section 101(12A)).

Hersh v. U.S., 553 F.3d 743 (5th Cir. 2008)
(Judge William Lockhart Garwood) (attorneys
qualify as “debt relief agencies,” as defined by
section 101(12A)).

Hersh v. U.S., 347 B.R. 19 (N.D. Tex., July 26,
2006, Judge David C. Godbey) (the term “debt
relief agency,” as used in BAPCPA in section
101(12A), includes bankruptcy attorneys).

Section 101(16)

Carrier v. Jobs.Com, Inc., 301 B.R. 187 (N.D.
Tex., Oct. 31, 2003, Judge John H. McBryde)
(shareholders’ rights to require a Chapter 11 debtor
to repurchase their shares of preferred stock was
held to be a right to sell a security, and therefore
shareholders had, in their preferred stock and
attendant contractual rights, “equity securities” as
defined by section 101(16) of the Bankruptcy Code).

...(the rights of holders of preferred stock
warrants issued by a Chapter 11 debtor to demand
that the debtor repurchase such warrants at a
particular price were held to fall within Bankruptcy
Code’s definition of “equity security,” contained in
section 101(16), in that warrants were securities and
the definition of “equity security” includs a warrant or
a right to sell a security).

... (the equity security status of a shareholder’s
interests in a Chapter 11 debtor, arising from rights
to redemption of a debtor’s preferred stock and to
demand repurchase of a debtor’s preferred stock
warrants at a particular price, were held to prevail over
the debt/claim status of such interests, and thus were
held to warrant the disallowance of the shareholder’s
claims in their entirety).

... (the equity security status of an interest will
prevail over the claim status of the same interest if it is
an interest in the debtor).

In re Search Fin. Servs. Acceptance Corp.,
2000 WL 256889, 43 Collier Bankr. Cas. 2d 1412
(N.D. Tex. 2000). Judge A. Joe Fish (unredeemed
warrants requiring redemption by the debtor if
the warrants were not exercised within a certain
period of time were properly characterized as
“equity securities” under section 101(16), as
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opposed to “claims,” because a warrant providing
for mandatory redemption becomes a liability only
after it expires).

Section 101(20)

In re Fonke, 310 B.R. 809 (Bankr. S.D. Tex. 2004,
Judge Marvin Isgur) (the term “gross income,” as
used in the section 101(20) definition of “farmer”
as any debtor who derives at least 80 percent of his
gross income from farming operation over defined
period of time, includes all income from whatever
source derived, including gains derived from dealings
in property).

Section 101(25)

Williams v. Morgan Stanley Cap. Grp., Inc.
(Matter of Olympic Natural Gas Co.), 294 F.3d
737, 39 Bankr. Ct. Dec. 221, Bankr. L. Rep. P 78,683
(5th Cir., June 28, 2002, Judge Emilio M. Garza)
(certain pre-petition payments made by the debtor
within 90 days of bankruptcy held to qualify as
“settlement payments” under a “forward contract,”
so as to create a defense to a preference action
under section 546(e)).

... (in order to qualify for an exemption to a
preference action under section 546(e), a party
must establish both that it is a “forward contract
merchant,” and that the transfer sought to be
avoided is a “settlement payment”).

... (the distinction between forward contracts
and commodity contracts, for purposes of qualifying
under the preference defense contained in section
546(e), is that commodity contracts encompass
purchases and sales of commodities for future
delivery on, or subject to the rules of, a contract
market or board of trade, and leverage transactions,
and that, by contrast, forward contracts are contracts
for the future purchase or sale of commodities that
are not subject to the rules of a contract market or
board of trade).

Section 101(32)(C)

In re Town of Westlake, Tex., 211 B.R. 860, 38
Collier Bankr. Cas. 2d 1046, 31 Bankr. Ct. Dec. 407,
11 Tex. Bankr. Ct. Rep. 394 (Bankr. N.D. Tex. 1997).
Judge Robert C. McGuire (a municipality held not
“insolvent” under the meaning of section 101(32)(C),
and therefore not qualified to be a Chapter 9 debtor
under section 921(c)).

Section 101(43)

Singleton v. Abussad (In re Abussad), 309 B.R.
895 (Bankr. N.D. Tex., 2004, Judge Harlin D. Hale) (the
section 549(c) exception to the trustee’s avoidance
powers applies, by definition of “purchaser” contained in
section 101(43), only to transferees in a voluntary sale).

Section 101(49)(a)(xiv)

In the Matter of Linn Energy, L.L.C., 936 F.3d
334 (5th Cir. Sept. 3, 2019, Judge Edith Brown
Clement) (claimant’s right to receive, as “deemed
dividend,” a percentage of bankrupt company’s
profits was in nature of “security”; requisite but-
for nexus existed between damages claim and prior
securities transaction, and thus the claim had to be
subordinated).

Section 101(51A)

Williams v. Morgan Stanley Cap. Grp., Inc.
(Matter of Olympic Natural Gas Co.), 294 F.3d
737,39 Bankr. Ct. Dec. 221, Bankr. L. Rep. P 78,683
(5th Cir., June 28, 2002, Judge Emilio M. Garza)
(the definition of settlement payments in section
101(51A) was intended to be broad).

Section 101(51B)

Ad Hoc Grp. of Timber Noteholders v. The
Pacific Lumber Co. (In re Scotia Pacific Co.,
LLG), 2007 WL 3349093 (5th Cir., Nov. 13, 2007)
(Judge W. Eugene Davis) (a Chapter 11 debtor was
a single asset real estate debtor, as that term is
defined in section 101(51B) of the Bankruptcy Code,
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subject to expedited reorganization procedures set
forth in section 362(d)(3)).

... (court adopted a definition of a single asset
real estate debtor under section 101(51B) according
to an active-versus-passive criterion that inquires
into the nature of revenue generation on and by the
property, that is, whether the revenue is the product of
entrepreneurial, active labor and effort—and thus is
not single asset real estate—or is simply and passively
received as investment income by the debtor as the
property’s owner and thus is single asset real estate.
Real property that, for the generation of revenues,
requires the active, day-to-day employment of
workers and managers other than or additional to the
principals of the debtor, and that would not generate
substantial revenue without such labor and efforts,
should not be regarded as single asset real estate).

... (Fifth  Circuit found that Bankruptcy
Rule 101(51B) provides 3 requirements that must
all be met for a debtor to be considered a single
asset real estate debtor: (1) the debtor must have
real property constituting a single property or
project (other than residential real property with
fewer than 4 residential units), (2) which generates
substantially all of the gross income of the debtor,
and (3) on which no substantial business is
conducted other than the business of operating the
real property and activities incidental thereto. If a
debtor fails to meet any prong, it is not a single
asset real estate debtor.).

... (in order to be single asset real estate, the
revenues received by the owner must be passive
in nature; the owner must not be conducting any
active business, other than merely operating the real
property and activities incidental thereto. Under the
prior jurisprudence, those passive types of activities
are the mere receipt of rent and truly incidental
activities such as arranging for maintenance or
perhaps some marketing activity, or . . . mowing the
grass and waiting for the market to turn).

Section 101(52)

Commonwealth of Puerto Rico v. Franklin
California Tax-Free Tr., 136 S. Ct. 1938 (June 13,
2016, Justice Clarence Thomas) (the definition
of “State,” section 101(52), as amended in 1984,
includes Puerto Rico, except for the purpose of
defining who may be a debtor under Chapter 9).

Sec. 102. Rules of Construction

In this title
(1) “after notice and a hearing”, or a similar phrase
(A) means after such notice as is appropriate in
the particular circumstances, and such opportunity for a
hearing as is appropriate in the particular circumstances;
but
(B) authorizes an act without an actual hearing if
such notice is given properly and if
(i) such a hearing is not requested timely by a
party in interest; or
(ii) there is insufficient time for a hearing to be
commenced before such act must be done, and the court
authorizes such act;

(2) “claim against the debtor” includes claim against
property of the debtor;

(3) “includes” and “including” are not limiting;

(4) “may not” is prohibitive, and not permissive;

(5) “or” is not exclusive;

(6) “order for relief” means entry of an order for relief;

(7) the singular includes the plural;

(8) a definition, contained in a section of this title
that refers to another section of this title, does not, for the
purpose of such reference, affect the meaning of a term
used in such other section; and

(9) “United States trustee” includes a designee of the

United States trustee.

In re Lentino, 1999 WL 77140, 41 Collier
Bankr. Cas. 2d 1044, Bankr. L. Rep. P 77, 902 (5th
Cir. 1999). Judge Jerry E. Smith (the phrase “after
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notice and a hearing” does not require a hearing
in every case in which relief is sought from an
automatic stay; rather, “after notice and a hearing”
means “after such notice is appropriate in the
particular circumstances, and such opportunity
for a hearing as is appropriate in the particular
circumstances”).

Sec. 103. Applicability of Chapters

(a) Except as provided in section 1161 of this title,
chapters 1, 3, and 5 of this title apply in a case under
chapter 7, 11, 12, or 13 of this title, and this chapter,
sections 307, 362(0), 555 through 557, and 559 through
562 apply in a case under chapter 15.

(b) Subchapters I and II of chapter 7 of this title
apply only in a case under such chapter.

(c) Subchapter III of chapter 7 of this title applies
only in a case under such chapter concerning a
stockholder.

(d) Subchapter IV of chapter 7 of this title applies
only in a case under such chapter concerning a
commodity broker.

(e) Scope of application. Subchapter V of chapter 7
of this title shall apply only in a case under such chapter
concerning the liquidation of an uninsured State
member bank, or a corporation organized under section
25A of the Federal Reserve Act [12 USCS §§ 611 et
seq.], which operates, or operates as, a multilateral
clearing organization pursuant to section 409 of the
Federal Deposit Insurance Corporation Improvement
Act of 1991.

(f) Except as provided in section 901 of this title,
only chapters 1 and 9 of this title apply in a case under
such chapter 9.

(g) Except as provided in section 901 of this title,
subchapters I, II, and III of chapter 11 of this title apply
only in a case under such chapter.

(h) Subchapter IV of chapter 11 of this title applies

only in a case under such chapter concerning a railroad.

(i) Subchapter V of chapter 11 of this title applies
only in a case under chapter 11 in which a debtor (as
defined in section 1182) elects that subchapter V of
chapter 11 shall apply.

(j) Chapter 13 of this title applies only in a case
under such chapter.

(k) Chapter 12 of this title applies only in a case
under such chapter.

() Chapter 15 applies only in a case under such
chapter, except that—

(1) sections 1505, 1513, and 1514 apply in all cases
under this title; and
(2) section 1509 applies whether or not a case under

this title is pending.

Sec. 104. Adjustment of Dollar
Amounts?

(a) On April 1, 1998, and at each 3-year interval
ending on April 1 thereafter, each dollar amount in effect
under sections 101(3), 101(18), 101(19A), 101(51D),
109(e), 303(b), 507(a), 522(d), 522(f)(3) and 522(f)(4),
522(n), 522(p), 522(q), 523(a)(2)(C), 541(b), 547(c)
(9), 707(b), 1182(1), 1322(d), 1325(b), and 1326(b)(3)
of this title and section 1409(b) of title 28 immediately
before such April 1 shall be ad-justed—

(1) to reflect the change in the Consumer Price
Index for All Urban Consumers, published by the
Department of Labor, for the most recent 3-year period
ending immediately before January 1 preceding such
April 1, and

(2) to round to the nearest $25 the dollar amount

that represents such change.

2 The Bankruptcy Threshold Adjustment and Technical Corrections Act
(“BTATC Act”), signed into law on June 21, 2022, Pub. L. No. 117-
151, has made some small but important changes to the Bankruptcy
Code. The BTATC Act amends Section 104 to add Section 1182(1) to
the sections of the Bankruptcy Code that are adjusted every three years
on April 1 to reflect the Department of Labor’s Consumer Price Index
for the prior year. Section 1182(1) defines who can be a debtor under
Subchapter V. The Act sunsets in two years on June 21, 2024.
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(b) Not later than March 1, 1998, and at each 3-year
interval ending on March 1 thereafter, the Judicial
Conference of the United States shall publish in the
Federal Register the dollar amounts that will become
effective on such April 1 under sections 101(3), 101(18),
101(19A), 101(51D), 109(e), 303(b), 507(a), 522(d),
522(f)(3) and 522(f)(4), 522(n), 522(p), 522(q), 523(a)
(2)(C), 541(b), 547(c)(9), 707(b), 1182(1), 1322(d),
1325(b), and 1326(b)(3) of this title and section 1409(b)
of title 28.

(c) Adjustments made in accordance with subsection
(a) shall not apply with respect to cases commenced

before the date of such adjustments.

Sec. 105. Power of Court

(a) The court may issue any order, process, or judgment
that is necessary or appropriate to carry out the provisions
of this title. No provision of this title providing for the
raising of an issue by a party in interest shall be construed
to preclude the court from, sua sponte, taking any action
or making any determination necessary or appropriate to
enforce or implement court orders or rules, or to prevent
an abuse of process.

(b) Notwithstanding subsection (a) of this section, a
court may not appoint a receiver in a case under this title.

(c) The ability of any district judge or other officer
or employee of a district court to exercise any of the
authority or responsibilities conferred upon the court
under this title shall be determined by reference to the
provisions relating to such judge, officer, or employee set
forth in title 28. This subsection shall not be interpreted
to exclude bankruptcy judges and other officers or
employees appointed pursuant to chapter 6 of title 28
from its operation.

(d) The court, on its own motion or on the request of
a party in interest

(1) shall hold such status conferences as are
necessary to further the expeditious and economical

resolution of the case; and

(2) unless inconsistent with another provision of
this title or with applicable Federal Rules of Bankruptcy
Procedure, may issue an order at any such conference
prescribing such limitations and conditions as the court
deems appropriate to ensure that the case is handled
expeditiously and economically, including an order that

(A) sets the date by which the trustee must assume
or reject an executory contract or unexpired lease; or
(B) in a case under chapter 11 of this title
(i) sets a date by which the debtor, or trustee
if one has been appointed, shall file a disclosure statement
and plan;
(ii) sets a date by which the debtor, or trustee if
one has been appointed, shall solicit acceptances of a plan;
(iii) sets the date by which a party in interest
other than a debtor may file a plan;
(iv) sets a date by which a proponent of a plan,
other than the debtor, shall solicit acceptances of such plan;
(v) fixes the scope and format of the notice
to be provided regarding the hearing on approval of the
disclosure statement; or
(vi) provides that the hearing on approval of the
disclosure statement may be combined with the hearing on

confirmation of the plan.

Matter of Whitley (Baker v. Cage), 737 F.3d
980 (5th Cir., Dec. 16, 2013, Judge Stephen A.
Higginson) (While a bankruptcy court has broad
authority to discipline attorneys and to award or
disgorge fees paid in connection with bankruptcy
proceedings, it must use the least restrictive
sanction necessary to deter the inappropriate
behavior when imposing a disciplinary sanction.).

Di Ferrante v. Young (In re Young), 416 Fed.
App’x 392 (5th Cir. 2011, Per Curiam) (bankruptcy
court erred when it used section 105 to dismiss
a creditor’s adversary proceeding because, while
section 105 affords bankruptcy judges broad
discretionary powers, it does not authorize the
bankruptcy courts to create substantive rights that
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are otherwise unavailable under applicable law, or
constitute a roving commission to do equity).

In re Mirant Gorp., 296 B.R. 427, 41 Bankr. Ct.
Dec. 193 (Bankr. N.D. Tex. July 16, 2003, Judge
Dennis Michael Lynn) (under particular facts of the
case, the court did not require a Chapter 11 debtor
to obtain advance approval from the bankruptcy
court as a prerequisite to providing preferential
payment of prepetition claims of certain “critical
vendors,” instead entering an order providing
guidelines under which such payments could be
made without such pre-approval).

In re Four Seasons Marine & Cycle, Inc.,
263 B.R. 764 (Bankr. E.D. Tex. 2001). Judge Bill G.
Parker (Where a Chapter 11 debtor-in-possession
misuses a secured lender’s cash collateral in
violation of section 363, and the case is later
converted to a Chapter 7 liquidation, section 105(a)
authorizes a bankruptcy court to grant a judgment
against the debtor’s principal officers responsible
for the misuse of the cash collateral.).

In re Barron, 264 B.R. 833 (Bankr. E.D. Tex. 2001).
Judge Bill G. Parker (a bankruptcy court may utilize
section 105 to grant a partial discharge of a student
loan debt in absence of any statutory language in
section 523(a)(8) recognizing such a remedy).

Toles v. Powers, 1999 WL 1261453 (N.D. Tex.
1999). Judge A. Joe Fish (a bankruptcy court
may sua sponte convert a Chapter 13 case to a
Chapter 7 case).

Section 105(a)

Matter of UTSA Apartments 8, L.L.C., 886 F.3d
473 (5th Cir. 2018, Judge Edward C. Prado), reh’g
denied (July 17, 2018) (even the broad powers of
bankruptcy courts to fashion equitable remedies
must be exercised only within the confines of the
Bankruptcy Code).

Law v. Siegel, 134 S. Ct. 1188 (Mar. 4, 2014,
Justice Antonin Scalia) (The bankruptcy court

exceeded its statutory and inherent sanction
powers by surcharging debtor’s exempt homestead
under section 105(a).).

...(Section 105(a) and the court’s inherent
powers do not permit a bankruptcy court to deny
an exemption on a ground not specified in the
Bankruptcy Code.).

...(A bankruptcy court may not exercise
its authority to “carry out” the provisions of the
Code under section 105(a) or its inherent power
to sanction abusive litigation practices, by taking
action prohibited elsewhere in the Code.).

In re Mirant Corp., 299 B.R. 152 (Bankr. N.D.
Tex., Sept. 23, 2003, Judge Dennis Michael
Lynn) (under section 105(a), the bankruptcy court,
in exercise of its authority to enter “necessary
or appropriate” orders, has authority to enjoin
the Federal Energy Regulatory Commission from
taking certain action against Chapter 11 debtor-
utilities or their property that would otherwise
have been permitted under “police or regulatory
power” exception to the automatic stay under
section 362(b)(4)).

In re Coserv, L.L.C., 273 B.R. 487 (Bankr.
N.D. Tex. 2002, Judge Dennis Michael Lynn) (in
order for a Chapter 11 debtor to pay pre-petition
critical vendors under the Doctrine of Necessity,
the debtor must show three elements are present.
First, it must be critical that the debtor deal with
the claimant. Second, unless it deals with the
claimant, the debtor risks the probability of harm,
or, alternatively, loss of economic advantage to the
estate or the debtor’s going concern value, which
is disproportionate to the amount of the claimant’s
prepetition claim. Third, there is no practical or
legal alternative by which the debtor can deal with
the claimant other than by payment of the claim).

In re Dansereau, 274 B.R. 686 (Bankr. W.D.
Tex. 2002, Judge John C. Akard) (bankruptcy court
sanctioned a claimant for repeatedly filing baseless
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priority claims in bankruptcy cases, and enjoined the
claimant from the future filing of such baseless claims).

In re Freemyer Ind. Pressure, Inc., 7 T.B.D.
118; 281 B.R. 262 (Bankr. N.D. Tex. 2002, Judge
Dennis Michael Lynn) (a bankruptcy court may
award attorneys fees and sanctions in favor of a
corporate debtor against a creditor and its attorney,
pursuant to section 105(a) and 28 U.S.C. § 1927,
for willful violation of the automatic stay).

... (a bankruptcy court may award attorneys
fees and sanctions in favor of a corporate debtor
against a creditor and its attorney, pursuant to
section 105(a) and 28 U.S.C. § 1927 for willful
violation of the automatic stay despite the fact
that section 362(h) allows only “individual” debtors
to recover such damages against a creditor for a
willful violation of the automatic stay).

Sec. 106. Waiver of Sovereign
Immunity

(a) Notwithstanding an assertion of sovereign
immunity, sovereign immunity is abrogated as to a
governmental unit to the extent set forth in this section
with respect to the following:

(1) Sections 105, 106, 107, 108, 303, 346, 362, 363,
364, 365, 366, 502, 503, 505, 506, 510, 522, 523, 524, 525,
542, 543, 544, 545, 546, 547, 548, 549, 550, 551, 552, 553,
722,724,726,744,749, 764,901, 922,926, 928, 929, 944,
1107, 1141, 1142, 1143, 1146, 1201, 1203, 1205, 1206,
1227, 1231, 1301, 1303, 1305, and 1327 of this title.

(2) The court may hear and determine any issue
arising with respect to the application of such sections to
governmental units.

(3) The court may issue against a governmental
unit an order, process, or judgment under such sections
or the Federal Rules of Bankruptcy Procedure, including
an order or judgment awarding a money recovery, but not

including an award of punitive damages. Such order or

judgment for costs or fees under this title or the Federal
Rules of Bankruptcy Procedure against any governmental
unit shall be consistent with the provisions and limitations
of section 2412(d)(2)(A) of title 28.

(4) The enforcement of any such order, process,
or judgment against any governmental unit shall
be consistent with appropriate nonbankruptcy law
applicable to such governmental unit and, in the case
of a money judgment against the United States, shall be
paid as if it is a judgment rendered by a district court of
the United States.

(5) Nothing in this section shall create any
substantive claim for relief or cause of action not
otherwise existing under this title, the Federal Rules of
Bankruptcy Procedure, or nonbankruptcy law.

(b) A governmental unit that has filed a proof of claim
in the case is deemed to have waived sovereign immunity
with respect to a claim against such governmental unit
that is property of the estate and that arose out of the same
transaction or occurrence out of which the claim of such
governmental unit arose.

(o) Notwithstanding any assertion of sovereign
immunity by a governmental unit, there shall be offset
against a claim or interest of a governmental unit any claim

against such governmental unit that is property of the estate.

Lac du Flambeau Band of Lake Superior
Chippewa Indians v. Coughlin, 599 U.S.
382 (2023, Justice Ketanji Brown Jackson)
(section 106 of the Bankruptcy Code unequivocally
abrogates the sovereign immunity of any and every
government that possesses the power to assert
such immunity, including federally recognized
Indian tribes, through its abrogation of the
sovereign immunity of all governmental units and
its expansive and comprehensive definition of that
term, which contains a long list of governments that
vary in geographic location, size, and nature and
concludes with the broad catchall phrase, “other
foreign or domestic governments,” even though
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the Bankruptcy Code does not specifically mention
Indian tribes).

In re Murphy, 271 F.3d 629,2001 WL 1334741,
38 Bankr. Ct. Dec. 171, Bankr. L. Rep. P 78,539
(5th Cir. 2001). Judge Carl E. Stewart (a state
is entitled to Eleventh Amendment immunity
from an adversary proceeding to determine the
dischargeability of a student loan debt under
section 523(a)(8)).

In re Blue Cactus Post, L.C., 229 B.R.
379, 33 Bankr. Ct. Dec. 1005, 13 Tex. Bankr. Ct.
Rep. 50 (Bankr. N.D. Tex. 1999). Judge Harold
C. Abramson (a county appraisal district is not
an arm of the State of Texas, so as to qualify for
the protection of sovereign immunity under the
Eleventh Amendment).

Section 106(a)

Matter of Fernandez, 130 F.3d 1138, 12 Tex.
Bankr. Ct. Rep. 71 (5th Cir. 1997). Judge Patrick
E. Higginbotham (holding that section 106(a) of
the Bankruptcy Code, providing that “sovereign
immunity is abrogated as to a governmental unit,”
is unconstitutional).

Section 106(b)

Zayler v. U.S., 279 F. Supp. 2d 805 (E.D. Tex.,
Aug. 12, 2003, Judge Davis) (section 106(b), which
grants a limited waiver of sovereign immunity, is based
on the equitable principle that it would be unfair for a
governmental unit to participate in the distributions of
a bankruptcy case while at the same time shielding
itself from liability).

... (the substantive provisions of the Federal
Tort Claims Act, including the discretionary function
exception, apply to claims relying on the waiver of
sovereign immunity under section 106).

Section 106(c)

Zayler v. U.S. (Matter of Supreme Beef
Processors), 468 F.3d 248, 47 Bankr. Ct. Dec. 56,
Bankr. L. Rep. P 80,752 (5th Cir., Oct. 19, 2006, Judge
Edith H. Jones, En Banc) (certain tort claims that a
debtor had against the government were held to be
barred under the discretionary function exception to
the waiver of sovereign immunity under the Federal
Tort Claims Act, notwithstanding waiver of sovereign
immunity contained in section 106(c)).

... (section 106(c) permits the assertion
of counterclaims or offsets against the federal
government in bankruptcy cases notwithstanding
sovereign immunity, but it does not determine the
law that substantively governs claims against the
governmental units).

Sec. 107. Public Access to Papers

(a) Except as provided in subsections (b) and (c) and
subject to section 112, a paper filed in a case under this title
and the dockets of a bankruptcy court are public records
and open to examination by an entity at reasonable times
without charge.

(b) On request of a party in interest, the bankruptcy
court shall, and on the bankruptcy court’s own motion, the
bankruptcy court may —

(1) protect an entity with respect to a trade secret
or confidential research, development, or commercial
information; or

(2) protect a person with respect to scandalous or
defamatory matter contained in a paper filed in a case
under this tide.

(c)(1) The bankruptcy court, for cause, may protect
an individual, with respect to the following types of
information to the extent the court finds that disclosure
of such information would create undue risk of identity
theft or other unlawful injury to the individual or the

individual’s property:
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(A) Any means of identification (as defined in
section 1028(d) of title 18) contained in a paper filed, or to
be filed, in a case under this title.

(B) Other information contained in a paper
described in subparagraph (A).

(2) Upon ex parte application demonstrating cause, the
court shall provide access to information protected pursuant
to paragraph (1) to an entity acting pursuant to the police or
regulatory power of a domestic governmental unit.

(3) The United States trustee, bankruptcy administrator,
trustee, and any auditor serving under section 586(f) of
title 28-

(A) shall have full access to all information
contained in any paper filed or submitted in a case under
this title; and

(B) shall not disclose information specifically
protected by the court under this title.

Sec. 108. Extension of Time

(a) If applicable nonbankruptcy law, an order entered
in a nonbankruptcy proceeding, or an agreement fixes a
period within which the debtor may commence an action,
and such period has not expired before the date of the filing
of the petition, the trustee may commence such action only
before the later of

(1) the end of such period, including any suspension
of such period occurring on or after the commencement of
the case; or

(2) two years after the order for relief.

(b) Except as provided in subsection (a) of this
section, if applicable nonbankruptcy law, an order
entered in a nonbankruptcy proceeding, or an agreement
fixes a period within which the debtor or an individual
protected under section 1201 or 1301 of this title may file
any pleading, demand, notice, or proof of claim or loss,
cure a default, or perform any other similar act, and such
period has not expired before the date of the filing of the
petition, the trustee may only file, cure, or perform, as the

case may be, before the later of

(1) the end of such period, including any suspension
of such period occurring on or after the commencement of
the case; or

(2) 60 days after the order for relief.

(c) Except as provided in section 524 of this title,
if applicable nonbankruptcy law, an order entered in
a nonbankruptcy proceeding, or an agreement fixes a
period for commencing or continuing a civil action in a
court other than a bankruptcy court on a claim against
the debtor, or against an individual with respect to which
such individual is protected under section 1201 or 1301
of this title, and such period has not expired before the
date of the filing of the petition, then such period does
not expire until the later of

(1) the end of such period, including any suspension
of such period occurring on or after the commencement of
the case; or

(2) 30 days after notice of the termination or
expiration of the stay under section 362, 922, 1201, or 1301

of this title, as the case may be, with respect to such claim.

Stanley v. Trinchard, 2009 U.S. App. LEXIS 18394;
Bankr. L. Rep. (CCH) P81,555 (5th Cir., Aug. 17, 2009)
(Judge Edith H. Jones) (holding that a Louisiana’s
peremptive statute, which controlled the estate’s claim,
was not exempt from the extension period granted
by section 108 of the Bankruptcy Code because the
preemption statute was a statute of repose).

Aegis Healthcare, PA. v. Shared Med. Systems
Corp., 2000 WL 819409 (N.D. Tex. 2000). Judge Joe
Kendall (section 108 of the Bankruptcy Code does not
provide for a tolling of a statute of limitations for 2 years
after the order for relief, but instead merely provides a
2-year extension on the statute of limitations).

Section 108(a)

Canada v. U.S., 2020 WL 829356 (5th Cir., Feb. 20,
2020, Judge Andrew S. Hanen) (section 108(a) does
not toll the 30-day deadline to request post-petition fees
sought under 26 U.S.C. § 7430 related to an IRS claim).
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TLI, Inc. v. U.S., 100 F.3d 424, Bankr. L. Rep. P
77,186, 11 Tex. Bankr. Ct. Rep. 53 (5th Cir. 1996, reh’g
denied). Judge James L. Dennis (section 108(a),
applicable to extend limitations of certain actions,
is not applicable to extend the time for the filing of
an administrative refund claim because while an
administrative refund application must precede a tax
action, it does not commence it).

Section 108(b)

Cash Am. Pawn, L.P. v. Murph, 209 B.R. 419, 11
Tex. Bankr. Ct. Rep. 267 (E.D. Tex. 1997). Judge
John Hannah, Jr. (when a bankruptcy is filed prior to
the expiration of an applicable statutory redemption
period, section 108(b) extends the redemption
period for 60 days from the commencement of the
bankruptcy case).

Sec. 109. Who May be a Debtor

(a) Notwithstanding any other provision of this
section, only a person that resides or has a domicile, a
place of business, or property in the United States, or a
municipality, may be a debtor under this title.

(b) A person may be a debtor under chapter 7 of this
title only if such person is not —

(1) a railroad;

(2) a domestic insurance company, bank, savings bank,
cooperative bank, savings and loan association, building and
loan association, homestead association, a New Markets
Venture Capital company as defined in section 351 of the
Small Business Investment Act of 1958, a small business
investment company licensed by the Small Business
Administration under section 301 of the Small Business
Investment Act of 1958, credit union, or industrial bank
or similar institution which is an insured bank as defined
in section 3(h) of the Federal Deposit Insurance Act, except
that an uninsured State member bank, or a corporation
organized under section 25A of the Federal Reserve Act,
which operates, or operates as, a multilateral clearing

organization pursuant to section 409 of the Federal Deposit

Insurance Corporation Improvement Act of 1991 may be a
debtor if a petition is filed at the direction of the Board of
Governors of the Federal Reserve System; or

(3)(A) a foreign insurance company, engaged in such
business in the United States; or

(B) a foreign bank, savings bank, cooperative
bank, savings and loan association, building and loan
association, or credit union, that has a branch or agency
(as defined in section 1(b) of the International Banking
Act of 1978) in the United States.

(c) An entity may be a debtor under chapter 9 of this
title if and only if such entity —

(1) is a municipality;

(2) is specifically authorized, in its capacity as
a municipality or by name, to be a debtor under such
chapter by State law, or by a governmental officer or
organization empowered by State law to authorize such
entity to be a debtor under such chapter;

(3) is insolvent;

(4) desires to effect a plan to adjust such debts; and

(5)(A) has obtained the agreement of creditors
holding at least a majority in amount of the claims of
each class that such entity intends to impair under a plan
in a case under such chapter;

(B) has negotiated in good faith with creditors and
has failed to obtain the agreement of creditors holding at
least a majority in amount of the claims of each class that
such entity intends to impair under a plan in a case under
such chapter;

(C) is unable to negotiate with creditors because
such negotiation is impracticable; or

(D) reasonably believes that a creditor may
attempt to obtain a transfer that is avoidable under
section 547 of this title.

(d) Only a railroad, a person that may be a debtor
under chapter 7 of this title (except a stockbroker or a
commodity broker), and an uninsured State member bank,
ora corporation organized under section 25A of the Federal
Reserve Act, which operates, or operates as, a multilateral

clearing organization pursuant to section 409 of the
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Federal Deposit Insurance Corporation Improvement Act
0f 1991 may be a debtor under chapter 11 of this tide.

(¢) Only an individual with regular income that owes,
on the date of the filing of the petition, noncontingent,
liquidated debts of less than $2,750,000 or an individual
with regular income and such individual’s spouse, except
a stockbroker or a commodity broker, that owe, on the
date of the filing of the petition, noncontingent, liquidated
debts that aggregate less than $2,750,000 may be a debtor
under chapter 13 of this title.?

(f) Only a family farmer or family fisherman with
regular annual income may be a debtor under chapter 12
of this title.

(g) Notwithstanding any other provision of this
section, no individual or family farmer may be a debtor under
this title who has been a debtor in a case pending under this
title at any time in the preceding 180 days if —

(1) the case was dismissed by the court for willful
failure of the debtor to abide by orders of the court, or to
appear before the court in proper prosecution of the case; or

(2) the debtor requested and obtained the voluntary
dismissal of the case following the filing of a request for
relief from the automatic stay provided by section 362 of
this title.

(h)(1) Subject to paragraphs (2) and (3), and
notwithstanding any other provision of this section, other
than paragraph (4) of this subsection an individual may
not be a debtor under this title unless such individual
has, during the 180-day period ending on the date of
filing of the petition by such individual, received from
an approved nonprofit budget and credit counseling

agency described in section 111(a) an individual or group

3 The Bankruptcy Threshold Adjustment and Technical Corrections Act
(“BTATC Act”), signed into law on June 21, 2022, Pub. L. No. 117-151,
has made some small but important changes to the Bankruptcy Code. The
BTATC Act amends Section 109(e) to increase the total threshold amount
of noncontingent, liquidated debts to $2.75 million from the adjusted
April 1, 2022 total amount of $1,861,150 for Chapter 13 eligibility. The
legislation removes the distinction between secured and unsecured debt
for the threshold amount. This amendment is also retroactively effective
for any case filed on or after March 27, 2020 that is pending on June 21,
2022. The BTATC Act sunsets in two years on June 21, 2024.

briefing (including a briefing conducted by telephone
or on the Internet) that outlined the opportunities for
available credit counseling and assisted such individual in
performing a related budget analysis.

(2)(A) Paragraph (1) shall not apply with respect
to a debtor who resides in a district for which the
United States trustee (or the bankruptcy administrator,
if any) determines that the approved nonprofit budget
and credit counseling agencies for such district are
not reasonably able to provide adequate services to
the additional individuals who would otherwise seek
credit counseling from such agencies by reason of the
requirements of paragraph (1).

(B) The United States trustee (or the bankruptcy
administrator, if any) who makes a determination described
in subparagraph (A) shall review such determination not later
than 1 year after the date of such determination, and not less
frequently than annually thereafter. Notwithstanding the
preceding sentence, a nonprofit budget and credit counseling
agency may be disapproved by the United States trustee (or
the bankruptcy administrator, if any) at any time.

(3)(A) Subject to subparagraph (B), the requirements
of paragraph (1) shall not apply with respect to a debtor
who submits to the court a certification that—

(i) describes exigent circumstances that merita
waiver of the requirements of paragraph (1);

(ii) states that the debtor requested credit
counseling services from an approved nonprofit budget
and credit counseling agency, but was unable to obtain
the services referred to in paragraph (1) during the 7-day
period beginning on the date on which the debtor made
that request; and

(iii) is satisfactory to the court.

(B) With respect to a debtor, an exemption under
subparagraph (A) shall cease to apply to that debtor on
the date on which the debtor meets the requirements of
paragraph (1), but in no case may the exemption apply to
that debrtor after the date that is 30 days after the debtor
files a petition, except that the court, for cause, may order

an additional 15 days.
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(4) The requirements of paragraph (1) shall not
apply with respect to a debtor whom the court determines,
after notice and hearing, is unable to complete those
requirements because of incapacity, disability, or active
military duty in a military combat zone. For the purposes
of this paragraph, “incapacity” means that the debtor is
impaired by reason of mental illness or mental deficiency
so that he is incapable of realizing and making rational
decisions with respect to his financial responsibilities; and
“disability” means that the debtor is so physically impaired
as to be unable, after reasonable effort, to participate in an
in person, telephone, or Internet briefing required under

paragraph (1).

Commonwealth of Puerto Rico v. Franklin
California Tax-Free Tr., 136 S. Ct. 1938 (June 13,
2016, Justice Clarence Thomas) (although Puerto
Rico is not a “State” for purposes of section 109(c),
the federal Bankruptcy Code’s “gateway” provision
governing who may be a debtor, and therefore
cannot authorize its municipalities to seek relief
under Chapter 9 of the Code, Puerto Rico is
nevertheless a “State” for other purposes related
to Chapter 9, including that chapter’s preemption
provision, such that the Bankruptcy Code preempts
Puerto Rico’s Recovery Act).

... (the “gateway” provision, section 109(c),
requires a Chapter 9 debtor to be an insolvent
municipality that is “specifically authorized” by a
State “to be a debtor”).

... (the preemption provision, section 903(1),
expressly bars States from enacting municipal
bankruptcy laws).

In re ABZ Ins. Serv., Inc., 245 B.R. 255
(Bankr. N.D. Tex. 2000). Judge Robert C. McGuire
(a corporation whose corporate charter had been
forfeited for failure to pay state franchise taxes
was eligible for bankruptcy relief because the
filing of bankruptcy is the functional equivalent of
provisions of the Texas Business Corporation Act

that revive the right of the corporation for a period
of three years following dissolution for the purpose
of suing or defending in a Texas state or federal
court to liquidate or distribute its assets).

In re Visser, 232 B.R. 362, 34 Bankr. Ct.
Dec. 235 (Bankr. N.D. Tex. 1999). Judge Robert C.
McGuire (the claim of a creditor law firm against
the debtor, a former employee of the law firm, for
admitted misappropriation of funds from the law
firm’s I0LTA Trust Account as well as the law firm’s
trust account, was a “liquidated” debt within the
meaning of section 109(e) of the Bankruptcy Code,
so as to prevent the debtor from being eligible for
relief under Chapter 13).

Section 109(e)

In re Nahat, 315 B.R. 368 (Bankr. N.D. Tex. 2004,
Judge Dennis Michael Lynn) (the mere fact that, as
result of the combination of (1) a separate Chapter 13
petition previously filed the debtor’s husband and
(2) a 60-month plan that debtor/wife proposed, the
mortgaged property that the husband and wife debtors
jointly owned would be protected by the automatic
stay for 8 years, did not make the wife/debtor ineligible
to file her own individual Chapter 13 case).

Section 109(g)

NCI Building Sys., LP v. Harkness (In re
Harkness), 2005 WL 2037362 (N.D. Tex., Aug. 18,
2005, Judge John H. McBryde) (plaintiff’s claims
for misappropriation of corporate opportunity
were unliquidated, so as to disqualify debtor from
proceeding under Chapter 13 as over the debt
limitations contained in section 109(g)).

...(for purposes of the Chapter 13 eligibility
requirement, a debt is liquidated if the amount of the
claim has been ascertained or can readily be calculated,
whether contested or not. If, however, judgment,
discretion, or opinion is required to determine the
amount of the claim, it is unliquidated. The Fifth Circuit
has recognized that debts based on tort are generally

2024 Pronske’s Texas BankrupTCY, ANNOTATED — 24TH Epimion 33

(=
w
oo
=
=
=
=
(=
]
—
Q
=<
(]
[=]
o
m




w
[=]
(=1
(&)
>
o
=
o
>
oc
4
=
<T
[aa])
v
=

U.S. BANKRUPTCY CODE
TITLE 11

Sec. 110. Penalty for Persons who Negligently or Fraudulently Prepare
Bankruptcy Petitions

unliquidated until resolved by judicial decree or otherwise,
because the plaintiff’'s damages are not fixed.).

Thomas v. Wimmer, 2005 WL 1796148 (E.D.
Tex., July 27, 2005, Judge Clark) (bankruptcy
court correctly dismissed the debtor’s bankruptcy
case under section 109(g)(2), where the debtor had
been a party to a previous bankruptcy case at a
time when a motion to lift stay had been granted).

Section 109(h)

In re Jones, 352 B.R. 813 (Bankr. S.D. Tex.,
Oct. 20, 2006, Judge Wesley W. Steen) (an
individual’s bankruptcy case was dismissed where the
debtor obtained consumer credit counseling 190 days
prior to bankruptcy, where section 109(h) provides
that a debtor is not eligible to file bankruptcy unless
the debtor has completed consumer credit counseling
within 180 days of filing).

In re Miller, 347 B.R. 48 (Bankr. S.D. Tex.,
Aug. 7, 2006, Judge Wesley W. Steen) (a
bankruptcy trustee may not be judicially estopped
as successor to a debtor due to the failure of the
debtor to list a cause of action on his bankruptcy
schedules, because the debtor and the trustee are
different entities).

In re Salazar, 339 B.R. 622 (Bankr. S.D. Tex.,
Mar. 29, 2006, Judge Marvin Isgur) (the filing of
a bankruptcy petition does not entitle a debtor to
the benefits of the automatic stay where the debtor,
as result of his failure either to obtain prepetition
credit counseling or to qualify for exception from
“credit counseling” requirement, was not eligible
for bankruptcy relief).

Inre Sosa, 336 B.R. 113 (Bankr.W.D. Tex., Dec. 22,
2005, Judge Frank Monroe) (debtors’ Chapter 13
case dismissed based on debtors’ failure to comply
with “credit counseling” requirement of the Bankruptcy
Abuse Prevention and Consumer Protection Act where
debtors did not comply allegedly because they had
been working with their mortgagee to determine exact

amount of past due mortgage debt and had to file their
petition quickly to save their home from foreclosure
when mortgagee at last minute refused to accept
payment from them).

Sec. 110. Penalty for Persons who
Negligently or Fraudulently Prepare
Bankruptcy Petitions

(a) In this section—

(1) “bankruptcy petition preparer” means a person,
other than an attorney for the debtor or an employee
of such attorney under the direct supervision of such
attorney, who prepares for compensation a document for
filing; and

(2) “document for filing” means a petition or any
other document prepared for filing by a debtor in a
United States bankruptcy court or a United States district
court in connection with a case under this title.

(b)

(1) A bankruptcy petition preparer who prepares
a document for filing shall sign the document and print
on the document the preparer’s name and address. If a
bankruptcy petition preparer is not an individual, then
an officer, principal, responsible person, or partner of
the bankruptcy petition preparer shall be required
to—

(A) sign the document for filing; and

(B) print on the document the name and address
of that officer, principal, responsible person, or partner.

@)

(A) Before preparing any document for filing or
accepting any fees from or on behalf of a debtor, the
bankruptcy petition preparer shall provide to the debtor
a written notice which shall be on an official form
prescribed by the Judicial Conference of the United
States in accordance with rule 9009 of the Federal Rules
of Bankruptcy Procedure.

(B) The notice under subparagraph (A)—
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(i) shall inform the debtor in simple language
that a bankruptcy petition preparer is not an attorney and
may not practice law or give legal advice;

(ii) may contain a description of examples of
legal advice that a bankruptcy petition preparer is not
authorized to give, in addition to any advice that the
preparer may not give by reason of subsection (e)(2); and

(iii) shall—

(I) be signed by the debtor and, under
penalty of perjury, by the bankruptcy petition preparer; and
(I) be filed with any document for filing.

(0)

(1) A bankruptcy petition preparer who prepares a
document for filing shall place on the document, after the
preparer’s signature, an identifying number that identifies
individuals who prepared the document.

)

(A) Subject to subparagraph (B), for purposes
of this section, the identifying number of a bankruptcy
petition preparer shall be the Social Security account
number of each individual who prepared the document
or assisted in its preparation.

(B) If a bankruptcy petition preparer is not an
individual, the identifying number of the bankruptcy
petition preparer shall be the Social Security account
number of the officer, principal, responsible person, or
partner of the bankruptcy petition preparer.

(d) A bankruptcy petition preparer shall, not later
than the time at which a document for filing is presented
for the debtor’s signature, furnish to the debtor a copy of
the document.

(e)

(1) A bankruptcy petition preparer shall not execute
any document on behalf of a debtor.

)

(A) A bankruptcy petition preparer may not offer
a potential bankruptcy debtor any legal advice, including
any legal advice described in subparagraph (B).

(B) The legal advice referred to in subparagraph
(A) includes advising the debtor—

(i) whether—
(D) to file a petition under this title; or
(I) commencing a case under chapter 7,
11, 12, or 13 is appropriate;

(ii) whether the debtor’s debts will be
discharged in a case under this title;

(iii) whether the debtor will be able to
retain the debtor’s home, car, or other property after
commencing a case under this title;

(iv) concerning—

(I) the tax consequences of a case brought
under this title; or
(IT) the dischargeability of tax claims;

(v) whether the debtor may or should promise
to repay debts to a creditor or enter into a reaffirmation
agreement with a creditor to reaffirm a debt;

(vi) concerning how to characterize the nature
of the debtor’s interests in property or the debtor’s debts; or

(vii) concerning bankruptcy procedures and
rights.

(f) A bankruptcy petition preparer shall not use the
word “legal” or any similar term in any advertisements,
or advertise under any category that includes the word
“legal” or any similar term.

(g) A bankruptcy petition preparer shall not collect or
receive any payment from the debtor or on behalf of the
debror for the court fees in connection with filing the petition.

(h)

(1) The Supreme Court may promulgate
rules under section 2075 of title 28, or the Judicial
Conference of the United States may prescribe
guidelines, for setting a maximum allowable fee
chargeable by a bankruptcy petition preparer. A
bankruptcy petition preparer shall notify the debtor
of any such maximum amount before preparing any
document for filing for the debtor or accepting any fee
from or on behalf of the debtor.

(2) A declaration under penalty of perjury by the
bankruptcy petition preparer shall be filed together with

the petition, disclosing any fee received from or on behalf
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of the debtor within 12 months immediately prior to the
filing of the case, and any unpaid fee charged to the debtor.
If rules or guidelines setting a maximum fee for services
have been promulgated or prescribed under paragraph
(1), the declaration under this paragraph shall include a
certification that the bankruptcy petition preparer complied
with the notification requirement under paragraph (1).

3)

(A) The court shall disallow and order the
immediate turnover to the bankruptcy trustee any fee
referred to in paragraph (2)

(i) found to be in excess of the value of any
services rendered by the bankruptcy petition preparer
during the 12-month period immediately preceding the
date of the filing of the petition; or

(ii) found to be in violation of any rule or
guideline promulgated or prescribed under paragraph (1).

(B) All fees charged by a bankruptcy petition
preparer may be forfeited in any case in which the
bankruptcy petition preparer fails to comply with this
subsection or subsection (b), (c), (d), (e), (f), or (g).

(C) An individual may exempt any funds
recovered under this paragraph under section 522(b).

(4) The debtor, the trustee, a creditor, the United
States trustee (or the bankruptcy administrator, if any) or
the court, on the initiative of the court, may file a motion
for an order under paragraph (3).

(5) A bankruptcy petition preparer shall be fined
not more than $500 for each failure to comply with a
court order to turn over funds within 30 days of service of
such order.

(i)

(1) If a bankruptcy petition preparer violates this section
or commits any act that the court finds to be fraudulent,
unfair, or deceptive, on the motion of the debtor, trustee,
United States trustee (or the bankruptcy administrator, if
any), and after notice and a hearing, the court shall order the
bankruptcy petition preparer to pay to the debtor—

(A) the debtor’s actual damages;

(B) the greater of—

(i) $2,000; or
(ii) twice the amount paid by the debtor to the
bankruptcy petition preparer for the preparer’s services;
and
(C) reasonable attorneys’ fees and costs in moving
for damages under this subsection.

(2) If the trustee or creditor moves for damages on
behalf of the debtor under this subsection, the bankruptcy
petition preparer shall be ordered to pay the movant the
additional amount of $1,000 plus reasonable attorneys’
fees and costs incurred.

()

(1) A debtor for whom a bankruptcy petition
preparer has prepared a document for filing, the trustee,
a creditor, or the United States trustee in the district
in which the bankruptcy petition preparer resides, has
conducted business, or the United States trustee in any
other district in which the debtor resides may bring a
civil action to enjoin a bankruptcy petition preparer
from engaging in any conduct in violation of this
section or from further acting as a bankruptcy petition
preparer.

2

(A) In an action under paragraph (1), if the court
finds that—
(i) a bankruptcy petition preparer has—
(I) engaged in conduct in violation of this
section or of any provision of this title;
(II) misrepresented the preparer’s experience
or education as a bankruptcy petition preparer; or
(III) engaged in any other fraudulent,
unfair, or deceptive conduct; and
(i) injunctive relief is appropriate to prevent
the recurrence of such conduct,
the court may enjoin the bankruptcy petition preparer
from engaging in such conduct.
(B) If the court finds that a bankruptcy petition
preparer has continually engaged in conduct described
in subclause (I), (II), or (III) of clause (i) and that an

injunction prohibiting such conduct would not be
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sufficient to prevent such person’s interference with the
proper administration of this title, has not paid a penalty
imposed under this section, or failed to disgorge all fees
ordered by the court the court may enjoin the person
from acting as a bankruptcy petition preparer.

(3) The court, as part of its contempt power, may
enjoin a bankruptcy petition preparer that has failed to
comply with a previous order issued under this section.
The injunction under this paragraph may be issued on
the motion of the court, the trustee, or the United States
trustee (or the bankruptcy administrator, if any).

(4) The court shall award to a debtor, trustee,
or creditor that brings a successful action under this
subsection reasonable attorneys’ fees and costs of the
action, to be paid by the bankruptcy petition preparer.

(k) Nothing in this section shall be construed to permit
activities that are otherwise prohibited by law, including
rules and laws that prohibit the unauthorized practice of
law.

)

(1) A bankruptcy petition preparer who fails to
comply with any provision of subsection (b), (c), (d), (e),
(£), (g), or (h) may be fined not more than $500 for each
such failure.

(2) The court shall triple the amount of a fine
assessed under paragraph (1) in any case in which the
court finds that a bankruptcy petition preparer—

(A) advised the debtor to exclude assets or income
that should have been included on applicable schedules;

(B) advised the debtor to use a false Social Security
account number;

(C) failed to inform the debtor that the debtor
was filing for relief under this title; or

(D) prepared a document for filing in a manner
that failed to disclose the identity of the bankruptcy
petition preparer.

(3) A debtor, trustee, creditor, or United States
trustee (or the bankruptcy administrator, if any) may file
a motion for an order imposing a fine on the bankruptcy

petition preparer for any violation of this section.

(4)

(A) Fines imposed under this subsection in
judicial districts served by United States trustees shall be
paid to the United States trustee, who shall deposit an
amount equal to such fines in a special account of the
United States Trustee System Fund referred to in section
586(e)(2) of title 28. Amounts deposited under this
subparagraph shall be available to fund the enforcement
of this section on a national basis.

(B) Fines imposed under this subsection in judicial
districts served by bankruptcy administrators shall be
deposited as offsetting receipts to the fund established under
section 1931 of title 28, and shall remain available until
expended to reimburse any appropriation for the amount
paid out of such appropriation for expenses of the operation

and maintenance of the courts of the United States.

In re Guttierez, 248 B.R. 287 (Bankr. W.D.
Tex. 2000). Judge Leif M. Clark (section 110
only permits bankruptcy petition preparer to type
dictated or handwritten documents that have been
prepared prior to the debtor seeking the assistance
of the scrivening/typing service, for a reasonable
fee for typing services not to exceed $50.00).

Sec. 111. Nonprofit Budget

and Credit Counseling Agencies;
Financial Management Instructional
Courses

(a) The clerk shall maintain a publicly available list of —

(1) nonprofit budget and credit counseling agencies
that provide 1 or more services described in section
109(h) currently approved by the United States trustee
(or the bankruptcy administrator, if any); and

(2) instructional courses concerning personal
financial management currently approved by the United
States trustee (or the bankruptcy administrator, if any),

as applicable.
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(b) The United States trustee (or bankruptcy
administrator, if any) shall only approve a nonprofit budget
and credit counseling agency or an instructional course
concerning personal financial management as follows:

(1) The United States trustee (or bankruptcy
administrator, if any) shall have thoroughly reviewed
the qualifications of the nonprofit budget and credit
counseling agency or of the provider of the instructional
course under the standards set forth in this section, and
the services or instructional courses that will be offered
by such agency or such provider, and may require such
agency or such provider that has sought approval to
provide information with respect to such review.

(2) The United States trustee (or bankruptcy
administrator, if any) shall have determined that such
agency or such instructional course fully satisfies the
applicable standards set forth in this section.

(3) If a nonprofit budget and credit counseling
agency or instructional course did not appear on the
approved list for the district under subsection (a)
immediately before approval under this section, approval
under this subsection of such agency or such instructional
course shall be for a probationary period not to exceed
6 months.

(4) At the conclusion of the applicable probationary
period under paragraph (3), the United States trustee (or
bankruptcy administrator, if any) may only approve for
an additional 1-year period, and for successive 1-year
periods thereafter, an agency or instructional course that
has demonstrated during the probationary or applicable
subsequent period of approval that such agency or
instructional course —

(A) has met the standards set forth under this
section during such period; and
(B) can satisfy such standards in the future.

(5) Not later than 30 days after any final decision
under paragraph (4), an interested person may seek
judicial review of such decision in the appropriate district

court of the United States.

(c)(1) The United States trustee (or the bankruptcy
administrator, if any) shall only approve a nonprofit
budget and credit counseling agency that demonstrates
that it will provide qualified counselors, maintain
adequate provision for safekeeping and payment of
client funds, provide adequate counseling with respect
to client credit problems, and deal responsibly and
effectively with other matters relating to the quality,
effectiveness, and financial security of the services it
provides.

(2) To be approved by the United States trustee (or
the bankruptcy administrator, if any), a nonprofit budget
and credit counseling agency shall, at a minimum —

(A) have a board of directors the majority of
which —

(i) are not employed by such agency; and

(i) will not directly or indirectly benefit
financially from the outcome of the counseling services
provided by such agency;

(B) if a fee is charged for counseling services,
charge a reasonable fee, and provide services without
regard to ability to pay the fee;

(C) provide for safekeeping and payment of client
funds, including an annual audit of the trust accounts
and appropriate employee bonding;

(D) provide full disclosures to a client, including
funding sources, counselor qualifications, possible impact
on credit reports, and any costs of such program that will
be paid by such client and how such costs will be paid;

(E) provide adequate counseling with respect to a
client’s credit problems that includes an analysis of such
client’s current financial condition, factors that caused
such financial condition, and how such client can develop
a plan to respond to the problems without incurring
negative amortization of debt;

(F) provide trained counselors who receive no
commissions or bonuses based on the outcome of the
counseling services provided by such agency, and who
have adequate experience, and have been adequately

trained to provide counseling services to individuals in
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financial difficulty, including the matters described in
subparagraph (E);

(G) demonstrate adequate experience and
background in providing credit counseling; and

(H) have adequate financial resources to provide
continuing support services for budgeting plans over the
life of any repayment plan.

(d) The United States trustee (or the bankruptcy
administrator, if any) shall only approve an instructional
course concerning personal financial management —

(1) foran initial probationary period under subsection
(b)(3) if the course will provide at a minimum —

(A) trained personnel with adequate experience
and training in providing effective instruction and services;

(B) learning materials and teaching methodologies
designed to assist debtors in understanding personal
financial management and that are consistent with stated
objectives directly related to the goals of such instructional
course;

(C) adequate facilities situated in reasonably
convenient locations at which such instructional course is
offered, except that such facilities may include the provision
of such instructional course by telephone or through the
Interneg, if such instructional course is effective;

(D) the preparation and retention of reasonable
records (which shall include the debtor’s bankruptcy
case number) to permit evaluation of the effectiveness
of such instructional course, including any evaluation
of satisfaction of instructional course requirements for
each debtor attending such instructional course, which
shall be available for inspection and evaluation by the
Executive Office for United States Trustees, the United
States trustee (or the bankruptcy administrator, if any), or
the chief bankruptcy judge for the district in which such

instructional course is offered; and

(E) if a fee is charged for the instructional course,
charge a reasonable fee, and provide services without regard
to ability to pay the fee; and

(2) for any 1-year period if the provider thereof
has demonstrated that the course meets the standards of
paragraph (1) and, in addition —

(A) has been effective in assisting a substantial number
of debtors to understand personal financial management; and

(B) is otherwise likely to increase substantially the
debtor’s understanding of personal financial management.

(e) The district court may, at any time, investigate
the qualifications of a nonprofit budget and credit
counseling agency referred to in subsection (a), and
request production of documents to ensure the integrity
and effectiveness of such agency. The district court
may, at any time, remove from the approved list under
subsection (a) a nonprofit budget and credit counseling
agency upon finding such agency does not meet the
qualifications of subsection (b).

(f) The United States trustee (or the bankruptcy
administrator, if any) shall notify the clerk that a nonprofit
budget and credit counseling agency or an instructional
course is no longer approved, in which case the clerk shall
remove it from the list maintained under subsection (a).

(g)(1) No nonprofit budget and credit counseling
agency may provide to a credit reporting agency
information concerning whether a debtor has received
or sought instruction concerning personal financial
management from such agency.

(2) A nonprofit budget and credit counseling agency
that willfully or negligently fails to comply with any
requirement under this title with respect to a debtor shall
be liable for damages in an amount equal to the sum of —

(A) any actual damages sustained by the debtor as

a result of the violation; and
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(B) any court costs or reasonable attorneys’ fees (as
determined by the court) incurred in an action to recover

those damages.

Sec. 112. Prohibition on Disclosure
of Name of Minor Children

The debtor may be required to provide information
regarding a minor child involved in matters under this
title but may not be required to disclose in the public
records in the case the name of such minor child. The
debtor may be required to disclose the name of such
minor child in a nonpublic record that is maintained by
the court and made available by the court for examination
by the United States trustee, the trustee, and the auditor
(if any) serving under section 586(f) of title 28, in the
case. The court, the United States trustee, the trustee, and
such auditor shall not disclose the name of such minor

child maintained in such nonpublic record.

Chapter 3:

Case Administration

Subchapter I:

Commencement of a Case

Sec. 301. Voluntary Cases

(a) A voluntary case under a chapter of this tidle is
commenced by the filing with the bankruptcy court of
a petition under such chapter by an entity that may be a
debtor under such chapter.

(b) The commencement of a voluntary case under a
chapter of this title constitutes an order for relief under

such chapter.

Sec. 302. Joint Cases

(@ A joint case under a chapter of this title is

commenced by the filing with the bankruptcy court of a

single petition under such chapter by an individual that
may be a debtor under such chapter and such individual’s
spouse. The commencement of a joint case under a
chapter of this title constitutes an order for relief under
such chapter.

(b) After the commencement of a joint case, the court
shall determine the extent, if any, to which the debtors’
estates shall be consolidated.

Sec. 303. Involuntary Cases

(a) An involuntary case may be commenced only un-
der chapter 7 or 11 of this title, and only against a person,
except a farmer, family farmer, or a corporation that is
not a moneyed, business, or commercial corporation, that
may be a debtor under the chapter under which such case
is commenced.

(b) An involuntary case against a person is commenced
by the filing with the bankruptcy court of a petition under
chapter 7 or 11 of this title—

(1) by three or more entities, each of which is
cither a holder of a claim against such person that is
not contingent as to liability or the subject of a bona
fide dispute as to liability or amount, or an indenture
trustee representing such a holder, if such noncontingent,
undisputed claims aggregate at least $18,600 more than
the value of any lien on property of the debtor securing
such claims held by the holders of such claims;

(2) if there are fewer than 12 such holders, excluding
any employee or insider of such person and any transferee of
a transfer that is voidable under section 544, 545, 547, 548,
549, or 724(a) of this title, by one or more of such holders
that hold in the aggregate at least $18,600 of such claims;

(3) if such person is a partnership —

(A) by fewer than all of the general partners in
such partnership; or

(B) if relief has been ordered under this title with
respect to all of the general partners in such partnership,

by a general partner in such partnership, the trustee of
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such a general partner, or a holder of a claim against such
partnership; or

(4) by a foreign representative of the estate in a
foreign proceeding concerning such person.

(c) After the filing of a petition under this section but
before the case is dismissed or relief is ordered, a creditor
holding an unsecured claim that is not contingent, other
than a creditor filing under subsection (b) of this section,
may join in the petition with the same effect as if such joining
creditor were a petitioning creditor under subsection (b) of
this section.

(d) The debtor, or a general partner in a partnership
debtor that did not join in the petition, may file an answer
to a petition under this section.

(e) After notice and a hearing, and for cause, the court
may require the petitioners under this section to file a
bond to indemnify the debtor for such amounts as the
court may later allow under subsection (i) of this section.

(f) Notwithstanding section 363 of this title, except
to the extent that the court orders otherwise, and until an
order for relief in the case, any business of the debtor may
continue to operate, and the debtor may continue to use,
acquire, or dispose of property as if an involuntary case
concerning the debtor had not been commenced.

(g) At any time after the commencement of an
involuntary case under chapter 7 of this title but before an
order for relief in the case, the court, on request of a party
in interest, after notice to the debtor and a hearing, and if
necessary to preserve the property of the estate or to prevent
loss to the estate, may order the United States trustee to
appoint an interim trustee under section 701 of this title to
take possession of the property of the estate and to operate
any business of the debtor. Before an order for relief, the
debtor may regain possession of property in the possession
of a trustee ordered appointed under this subsection if the
debtor files such bond as the court requires, conditioned on
the debtor’s accounting for and delivering to the trustee, if
there is an order for relief in the case, such property, or the

value, as of the date the debtor regains possession, of such

property.

(h) If the petition is not timely controverted, the court
shall order relief against the debtor in an involuntary case
under the chapter under which the petition was filed.
Otherwise, after trial, the court shall order relief against
the debtor in an involuntary case under the chapter under
which the petition was filed, only if —

(1) the debtor is generally not paying such
debtor’s debts as such debts become due unless such
debts are the subject of a bona fide dispute as to liability
or amount; or

(2) within 120 days before the date of the filing of
the petition, a custodian, other than a trustee, receiver,
or agent appointed or authorized to take charge of less
than substantially all of the property of the debtor for
the purpose of enforcing a lien against such property, was
appointed or took possession.

(i) If the court dismisses a petition under this section
other than on consent of all petitioners and the debtor,
and if the debtor does not waive the right to judgment
under this subsection, the court may grant judgment —

(1) against the petitioners and in favor of the debtor
for —

(A) costs; or
(B) a reasonable attorney’s fee; or

(2) against any petitioner that filed the petition in
bad faith, for —

(A) any damages proximately caused by such
filing; or
(B) punitive damages.

(j) Only after notice to all creditors and a hearing may
the court dismiss a petition filed under this section —

(1) on the motion of a petitioner;

(2) on consent of all petitioners and the debtor; or

(3) for want of prosecution.

(k) (1) If —

(A) the petition under this section is false or contains
any materially false, fictitious, or fraudulent statement;
(B) the debtor is an individual; and

(C) the court dismisses such petition,
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the court, upon the motion of the debtor, shall seal all
the records of the court relating to such petition, and all
references to such petition.

(2) If the debtor is an individual and the court
dismisses a petition under this section, the court may enter
an order prohibiting all consumer reporting agencies (as
defined in section 603(f) of the Fair Credit Reporting Act
(15 U.S.C. 1681a(f)) from making any consumer report
(as defined in section 603(d) of that Act) that contains
any information relating to such petition or to the case
commenced by the filing of such petition.

(3) Upon the expiration of the statute of limitations
described in section 3282 of title 18, for a violation of
section 152 or 157 of such title, the court, upon the
motion of the debtor and for good cause, may expunge

any records relating to a petition filed under this section.

In re Immudyne, Inc., 218 B.R. 860, 39 Collier
Bankr. Cas. 2d 1441, 12 Tex. Bankr. Ct. Rep. 250
(Bankr. S.D. Tex. 1998). Judge Leif M. Clark
(bankruptcy court has wide discretion to determine
the manner and course of discovery with respect
to an involuntary petition, and should harmonize
the discovery rules with Bankruptcy Rule 1013(a),
which requires the court to determine the issues
of a contested petition at the earliest practicable
time).

In re Xacur, 219 B.R. 956, 12 Tex. Bankr. Ct.
Rep. 273 (Bankr. S.D. Tex. 1998). Judge Karen K.
Brown (service of process properly effectuated in
an involuntary bankruptcy case against a Mexican
citizen by the petitioning creditors in accordance
with Bankruptcy Rules 1010 and 7004(b)(1) by
serving the debtor by first class mail).

... (bankruptcy court refused to exercise
jurisdiction in an involuntary bankruptcy case
against a Mexican citizen, although supported by
minimum contacts, finding that the exercise of
jurisdiction would be unfair to the debtor and would
bring ineffective relief to the petitioning creditors).

In re General Homes Corp., 199 B.R. 148, 10
Tex. Bankr. Ct. Rep. 271 (S.D. Tex. 1996). Judge
Lynn N. Hughes (bankruptcy court’s approval of new
employment contracts entered into with the debtor
during the involuntary gap period for the benefit of
officers of the debtor corporation, which were entered
into in self-interest, in complete disregard for the debtor
corporation’s best interest, and without a board of
director’s meeting, reversed as an abuse of discretion).

Keiter v. Stracka, 192 B.R. 150, 10 Tex. Bankr.
Ct. Rep. 49 (S.D. Tex. 1996). Judge David Hittner
(upholding on appeal a bankruptcy court order
imposing damages against petitioning creditors and
their attorney for the filing of a bad faith involuntary
bankruptcy, based on an abuse of discretion
standard).

Section 303(a)

McCloy v. Silverthorne (Matter of McCloy),
296 F.3d 370 (5th Cir. 2002, Judge E. Grady Jolly)
(the prohibition against filing an involuntary bankruptcy
case against a farmer, found in section 303(a), does
not deprive the bankruptcy court of jurisdiction over
the debtor; instead such a prohibition is merely an
affirmative defense that, if not raised, is waived).

Section 303(b)

Credit Union Liquidity Servs., L.L.C. v. Green
Hills Dev. Co., L.L.C. (Matter of Green Hills Dev.
Co., L.L.C.), 741 F.3d 651 (5th Cir., Feb. 3, 2014,
Judge Priscilla R. Owen) (A bona fide dispute
exists, such that a creditor lacks standing to file an
involuntary petition, if prior to filing the involuntary
petition the creditor's claim is the object of
unresolved, multiyear litigation.).

In re Smith, 2009 Bankr. LEXIS 2436 (Bankr. N.D.
Tex., Sept. 3, 2009) (Judge Harlin D. Hale) (a bona
fide dispute is not created, for purpose of contesting
an involuntary bankruptcy case under section 303(b),
by an appeal of an unstayed judgment).
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... (a debt is the subject of a bona fide dispute
under section 303(b) when there is an objective basis
for either a factual or legal dispute as to the validity
of the debt. Because the standard is objective, neither
the debtor’s subjective intent nor his subjective belief
is sufficient to meet this burden.).

... (claims of small recurring creditors should not
be counted for purposes of determining the number of
creditors a debtor has in connection with an involuntary
bankruptcy case under section 303(b)).

... (in determining whether a debtor is generally
paying its debt when they come due, a court must look
to four factors: (1) the number of unpaid claims; (2) the
amount of such claims; (3) the materiality of the non-
payments; and (4) the debtor’s overall conduct in her
financial affairs).

In re Moss, 249 B.R. 411, 44 Collier Bankr. Cas.
2d 600 (Bankr. N.D. Tex. 2000). Judge Barbara J.
Houser (for purposes of determining the number of
petitioning creditors in an involuntary bankruptcy case
under section 303(b), two creditors entitled to payment
as a joint obligation by the debtor hold a single claim
against the debtor, and are therefore considered to be
one petitioning creditor).

...(a special exception exists to the three
petitioning creditor requirement in an involuntary
bankruptcy case where debtor has made fraudulent
conveyances and preferential transfers).

Section 303(b)(1)

In re Henry S. Miller Gom. LLC, 2009 Bankr.
LEXIS 2961 (Bankr. N.D. Tex., Sept. 11, 2009) (Judge
Stacy G.C. Jernigan) (a petitioning creditor has the
burden of proof of establishing a prima facie case
that no bona fide dispute exists with respect to its
claim under section 303(b)(1). Then, the burden
shifts to the alleged debtor to present evidence
demonstrating that a bona fide dispute exists.
Presumably, having a judgment goes a long way

toward establishing a claim not subject to a bona
fide dispute.).

...(an objective standard should be used in
analyzing whether a petitioning creditor’s debt is
subject to a bona fide dispute—in other words,
courts should not simply rely on the subjective beliefs
of the alleged debtor that the debt is in dispute. The
“objective standard” in the law has historically meant
using the hypothetical “reasonable man” standard.).

...(for purposes of determining whether a
judgment creditor may qualify as a petitioning creditor
in an involuntary bankruptcy case under section 303(b)
(1), an unstayed judgment generally should not be
deemed to be the subject of a “bona fide dispute” as
to liability or amount, even if it is on appeal).

Section 303(h)

Knighthead Master Fund, L.P. v. Vitro Packaging,
LLC (In re Vitro Asset Corp.), No. 3:11-CV-2603-D
(N.D. Tex. Aug. 28, 2012) (bankruptcy court erred
in finding that debtor operating subsidiaries were
generally paying their debts as they became due when
the evidence showed that they were not paying more
than 99.9% of their unsecured debts).

...(court applied four-factor test to make a
determination of whether an involuntary debtor is
generally paying its debts as they come due, for
purposes of section 303(h): (1) the number of unpaid
claims; (2) the amount of such claims; (3) the materiality
of non-payments; and (4) the debtor’s overall conduct
in its financial affairs).

In re Smith, 2009 Bankr. LEXIS 2436 (Bankr.
N.D. Tex., Sept. 3, 2009) (Judge Harlin D. Hale)
(with respect to the issue of whether a debtor is not
generally paying its debts as they come due, the
substantive legal ground for the filing of an involuntary
bankruptcy case, section 303(h) requires that a court
consider both the amount of the debt not being paid
and the number of creditors not being paid).
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Sec. 305. Abstention

(a) The court, after notice and a hearing, may dismiss
a case under this title or may suspend all proceedings in a
case under this title, at any time if—

(1) the interests of creditors and the debtor would
be better served by such dismissal or suspension; or
(2) (A) a petition under section 1515 for recognition
of a foreign proceeding has been granted; and
(B) the purposes of chapter 15 of this title would
be best served by such dismissal or suspension.

(b) A foreign representative may seek dismissal or
suspension under subsection (a)(2) of this section.

(c) An order under subsection (a) of this section
dismissing a case or suspending all proceedings in a case, or
a decision not so to dismiss or suspend, is not reviewable by
appeal or otherwise by the court of appeals under section
158(d), 1291, or 1292 of title 28 or by the Supreme Court
of the United States under section 1254 of title 28.

Section 305

In re Smith, 2009 Bankr. LEXIS 2436 (Bankr.
N.D. Tex., Sept. 3, 2009) (Judge Harlin D. Hale) (in
determining whether it would be in the best interest
of creditors and the debtor to dismiss or suspend a
bankruptcy case under section 305, the factors that
a court should look at include (1) the economy and
efficiency of administration; (2) whether another forum
is available to protect the interests of both parties or
there is already a pending proceeding in state court;
(3) whether federal proceedings are necessary to
reach a just and equitable solution; (4) whether there
is an alternative means of achieving an equitable
distribution of assets; (5) whether the debtor and the
creditors are able to work out a less expensive out-
of-court arrangement which better serves all interests
in the case; (6) whether a non-federal insolvency has
proceeded so far in those proceedings that it would

be costly and time consuming to start afresh with the
federal bankruptcy process; and (7) the purpose for
which bankruptcy jurisdiction has been sought).

Sec. 306. Limited Appearance

An appearance in a bankruptcy court by a foreign
representative in connection with a petition or request
under section 303 or 305 of this title does not submit
such foreign representative to the jurisdiction of any
court in the United States for any other purpose, but the
bankruptcy court may condition any order under section
303 or 305 of this title on compliance by such foreign

representative with the orders of such bankruptcy court.

Sec. 307. United States Trustee

The United States trustee may raise and may appear
and be heard on any issue in any case or proceeding
under this title but may not file a plan pursuant to section
1121(c) of this title.

Sec. 308. Debtor Reporting -
Requirements

(a) For purposes of this section, the term “profitability”
means, with respect to a debtor, the amount of money
that the debtor has earned or lost during current and
recent fiscal periods.

(b) A debtor in a small business case shall file periodic
financial and other reports containing information
including —

(1) the debtor’s profitability;

(2) reasonable approximations of the debtor’s
projected cash receipts and cash disbursements over a
reasonable period;

(3) comparisons of actual cash receipts and

disbursements with projections in prior reports;

(4) whether the debtor is —
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(A) in compliance in all material respects with
postpetition requirements imposed by this title and the
Federal Rules of Bankruptcy Procedure; and

(B) timely filing tax returns and other required
government filings and paying taxes and other
administrative expenses when due;

(5) if the debtor is not in compliance with the
requirements referred to in subparagraph (4)(A) or filing
tax returns and other required government filings and
making the payments referred to in subparagraph (4)(B),
what the failures are and how, at what cost, and when the
debtor intends to remedy such failures; and

(6) such other matters as are in the best interests
of the debtor and creditors, and in the public interest
in fair and efficient procedures under chapter 11 of this

title.

Subchapter II: Officers

Sec. 321. Eligibility to Serve
as Trustee

(a) A person may serve as trustee in a case under this
title only if such person is —

(1) an individual that is competent to perform the
duties of trustee and, in a case under chapter 7, 12, or 13
of this title, resides or has an office in the judicial district
within which the case is pending, or in any judicial district
adjacent to such district; or

(2) a corporation authorized by such corporation’s
charter or bylaws to act as trustee, and, in a case under
chapter 7, 12, or 13 of this title, having an office in at least
one of such districts.

(b) A person that has served as an examiner in the case
may not serve as trustee in the case.

(c) The United States trustee for the judicial district in
which the case is pending is eligible to serve as trustee in

the case if necessary.

Sec. 322. Qualification of Trustee

(a) Except as provided in subsection (b)(1), a person
selected under section 701, 702, 703, 1104, 1163, 1183,
1202, or 1302 of this title to serve as trustee in a case under
this title qualifies if before seven days after such selection,
and before beginning official duties, such person has
filed with the court a bond in favor of the United States
conditioned on the faithful performance of such official
duties.

(b)(1) The United States trustee qualifies wherever
such trustee serves as trustee in a case under this title.

(2) The United States trustee shall determine
(A) the amount of a bond required to be filed
under subsection (a) of this section; and
(B) the sufficiency of the surety on such bond.

(c) A trustee is not liable personally or on such
trustee’s bond in favor of the United States for any penalty
or forfeiture incurred by the debtor.

(d) A proceeding on a trustee’s bond may not be
commenced after two years after the date on which such

trustee was discharged.

Oles Grain Co. v. Safeco Ins. Co. of Am., 221
B.R. 371, 12 Tex. Bankr. Ct. Rep. 337 (N.D. Tex.
1998). Judge Jerry Buchmeyer (section 322(d),
providing that a proceeding on a trustee’s bond may
not be commenced after two years after the date on
which such trustee was discharged, preempts state
law statutes of limitations that provide for a shorter
limitations period).

Sec. 323. Role and Capacity
of Trustee

(a) The trustee in a case under this title is the
representative of the estate.
(b) The trustee in a case under this title has capacity to

sue and be sued.
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